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Tl1is mat t er is before the Cou r t · upon th e trustee 's ap peal of 

a n o r d e r o f t ! e U n i t e d S t a t e s B a n k ru p t c y Co u r t f o r t h e D i s t r i c : o f 

~ebraska overruling t he t rust ee's obje c t i on to the de bt ors ' c laim 

of exeopti on (fil ing 1). The Court finds t hat this is an a ppeal 

of a final o rd e r invo lvi ng a co re proce eding &nd th at it has 

jurisdiction to he ~ r th e a ppea l. In re Olson, 730 F.2d 1109, 1 109 

(8th Cir. 1984) (test s et for t h for dete rmin ing fi nality of 

Bankru?tcy Court o rd er) . Binkruptcy Rule 801 3 gove rn s the 

~t&n da rd of r ev i ew a rd requires that a Distri ct Court ad op t the 

fa c tua l findings o f the Bankruptcy Cour t unle ss t h ey are c l early 

e r rone ou s. Howe ver , t he District Court i s n o t so restr ict e d 1n 

re v i ewing the Bankruptcy Court's int e rp r etation of t he law. 

BanK r . R u l e 8 0 1 3 ; In r e C r i c ke r , 4 6 B • R • 2 L 9 (Ban k r • N • D • In d . 

1985). 

The subject matter of this appeal i nvolves the procee ds of a 

Tea ch e r 's Annu ity Contract which we re placed in s a vi ngs 

certificat e s for the benefit of the de posi tor s ' childr e n , 

app roxi mat ely four months b efore the deposito r s filed f or 

p rot ec tion und er Chap ter 7 o f the bank ru ptcy l aws . On Mar ch 1 , 

1974, an annuity cont r act was issued to Patri ci a Bloc k. The 

contract matured in April of 1984 and after var i ous ta x de ducti on ~ 

\.o:er e made , th e proc ee ds were delivered t o Pat ricia Block . Mrs . 
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Block Lhcn used SlS,OOO. OO o f the proceeds to purchase L\.: o suvLI~gs 

n2r:1ing he rself and Lnwre nce 1'1. Block as co-trustees for th e 

benefit of t h ei r childr c.:r: : S2ndra Blo ck , Larry Block, a nd 1\o n .::: l d 

Block. Deft.:nd2nts' b:hibits 3 and f+. On August 10, 1'0 84, 

Patricia and Lawrence Blo ck (debtors) filed for relief under 

Chapter 7 of th e ban k ~u ptcy laws. They claimed that t he sa vings 

certifica tes we r e e xe r.J pt fr o<n the bankruptcy estate. The tn..: s tcE:: 

filed an objectio~ t o the claimed exemption and after an 

ev identiary hearing the Bank~uptcy Court conc luded that the 

c~rtificates we re e xempt. Th is appeal f ol lowed. 

The issue for this Court to de c ide is whether the s a vings 

certi f icates were part of the debtors' estate at the time they 

e r e found to be exeo pt or whether ownership of the certificates 
~ 

had pass ed to the debt ors' chil dre n. At the outset the trustee 

makes t h e argument th a t because the debtors f a iled to list the 

certificates on their schedule of assets as requi red by Bankruptcy 

Rule 4003 they should not be ent i tled to claim an exeQption with 

r e spect to the savings certificates. The savings certificates 

were, howe ve r , listed on the Statement of Affairs for Debtors Not 

Engaged in Business and this Court agree s with the Bankruptcy 

Court that the certificates were satisfactorily disclosed.l The 

1The Court notes that the debtors' statement that the funds were 
pla c ed in trust April 3, 1982, rather than April 3, 1984, did not 
pre j udice the trustee in this matter; however, it could have been 
misleading in a preference action. Plaintiff's exhibit 1 at 
question 6; Plaintif f 's Exhibit 2 9 : 22-25; 10:1-10. 
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-----
t r u s t c e h a d no t i c e <1 n d .:m o p p o r t u n i t y t o o b j e c t , d 1 i c h h c d i J . 

~_!.? e_ _I n r c F r a n k 1 n a , 2 9 B • R • 9 ~ j ( B a n k r. E • D • n i c h . 1 9 8 3 ) ( p ~..: :.- f.! o s e: 

uL uc. 'lK rupccy schedule s is to g i ve noti c e ) 

The debtors in this ca s e , by pur cha s i ng sav i ngs c e rti f ica t es 

i mprinted with the langua ge "Patri c ia D. Block an d Lawre!1c e h. 

Block, co - truste-es for SandTa Block,· La r ry Block, and Ron.::.t ld 

Bl o c k, b enefi c i ar i es," created a Tott en Tru s t for the be ne fit o f 

their ch i l dre n whi ch was i n tended to be a test ementa r y de vi ce. I n 

r e Totten, 179 N.Y. 112, 71 N.E . 748 (1903). A Tot t en ' r ust i s 

si~p ly a s a v i ngs de p os it ma de by a pe rs o n, of his own money, 1 ~ 

h i s ow-n name as t rus t ee fo r t h e ben e fit of an o the;:. '!.'h 0 r e i s a 

presumpt i on tha t such a trus t is r e vocable at wil l du r i n, - n li fe 

of the deposi t o r. Ne b . Re v . St at . § 30 - 2703( c) , c omme n t ( 198 4 ) . 

lt may be u s ea as a te s te me ntary inst r umen t. In re Mi ms, 33 B.R . 

9 5 , 9 6 (Bankr. M. D. Fla . 1983 ). 

Un like an intervi vos t ru s t, a Totten Tru s t doe s no t c re a te a 

split in owne r s hip be twee~ the t ru s tee and t he be nef icia ries. l d . 

The money in a Totten Trus t i s subj e c t: c0 th e control of t he 

depositors at all times a nd the de po s i tor shou l d be t r eated a s th e 

unrestricted owner.2 I n r e Gi llett, 55 B.R. 675 , 6 79 ( Bankr. S . D. 

F l a. 1985) ; Res tatement o f Tr u sts 2d, § 58, c omment d (1 959) . 

2rh e f a c t that t he savings c e r t i fi ca tes have a ma t uri ty da te of 
April 3, 1989, does not affe ct the de posi t o rs ' a b i li t y to con tr o l 
t h e accoun t since the ce rtifica t es ma y be red e em ed pri o r t o 
~a t urity f o r the p r es cribed pe nal ty. 
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Se c t ior1 541 ( u ) of tl1c B0t1krup t cy CoJe in c lud ~_,:; .,.,. il tl it\ - the 

debt o r in property a s o f c o'!-::i iCnc ement of the case ... " Tht' 

Bohlkruptcy Cou ;:- t: p ro pe r l y tr eat ed t h e savings certificat e s .:1 s 

as s ets of the e s t a te at the time the e xemp t ion was permitted. 

The anly r em2inin g qu e s tion is whether it was pr oper to t ! 22 t 

t~e savings certi f i ca t es a s exe mpt. <' e c t i o il 5 2 2 o f t h c :3 a n K r u I' _ r~ y 

Code governs e xempti o ns i n bankruptcy. That s ec~ion provi des t hat 

property which is exempt under state law may be exempt f rom t he 

bankruptcy e s t at e of an i n di v i dua l debt o r. 11 u.s.c. § 522(b) . 

Subsecti on (g) of Se c tion 5 52 limits Section 522(b) by exc lu dir~ s 

certain property from t he exemp t i on if such p roper t y wa s 

voluntarily transferred and concea led 0y the debtors. ll U.S. C . § 

5 2 2 (g ). 

Unde r Ne bras ka l aw annu i tie s and proceeds the refrom a r e 

exemp t from the pr operty of the e st a t e.3 Neb. Rev. Stat. § 44-371 

344-371 . Annui ty c on trac t, insurance proceeds and b en e fits; 
exempt f rom cl a ims of c r ed it ors; ex c ep ti on. Al l pr o ceeds , cas h 
values, and benefits accruing under any annuity contract, or und e r 
any pol icy or cer t ifi ca t e of life insu r a nce pa ya ble upon th e dea th 
of the insured t o a beneficiary other than the esta te of the 
insured, and under a ny a cc ide nt or h ea lth insura nce policy, i ssue d 
before, on, or af t e r Au gu s t 30, 1981, s hall be exempt fr om 
att a chme nt, ga rni s hme nt, o r ot he r l ega l o r eq u i tab l e pr ocess, a n d 
from all claims of creditors of the insured, and of the 
be n efici a ry if rela ted t o th e insu red by blood or ma r r iage , un l ess 
a written as s i gnm e nt to th e contrary ha s be e n obt a in e d by t he 
c l ai na nt. Th e pr ovi s i ons of this s e c t ion s hall n ot app ly to a ny 
loa n va lue in exce ss of f ive thou sand do ll a rs of a n unma tu red li fe 
in su r a nc e c on t rac t. 
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(1984). T h e Ba nk r u p t c y C o u r t [ o u n d , an d t h i s Co u r t a g r c c ~~ , t h e~ t 

the savings cert if ic a t es a t- e tra c eable to the annui ty con~ra c t ~; . 

As such they are a f o r m of cash p r oc e eds exempt un de r t he s t uru[ o. 

Finally, be cause the pur chas e o f th e sav i ngs cer tifi ca te s w2~ 

not con ce a led and be cau s e own ers hip in t he a nnuity pro c e eds was 

not ~ransferre d, there is no basis fo r lim it i ng the exempti on. 

Ba s ed on t h e fore goi ng, 

IT IS ORDER ED ha t the de cision of the Unit e d Stat es 

Bankruptcy Cou r t for the Distr ic t of Neb ra ska t o overru l e the 

portion of t h e tru st ee's obj ection e empt ing the debtors' sc. v i ngs 

certificat e s ( defenda n ts' exh ibi ts 3 and 4 ) from th e bankrupt cy 

estate should be ·and he re by is af fi r med. 

DATED thi.s jjt:' day o f J une, 1986. 

BY TH E COURT : 
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