
UNI TED STATES BANKRU PTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

I N THE t-tATTER OF 

LARRY L. DAVIS and 
NA DI NE A. DAVI S, 

DEBTORS 

CASE NO. BK8 5 - i9.4 2--

ORDER 

Hea r ing was h e ld August 29, 1 986 , i n Lincoln , Nebra ska, o n a 
~otion f i led Ma y 7 , 1 98 6, by c r editor, Eli zabeth Spaugh , 
r e uest ing an·extensio n of t ime t o f i l e an obj e ction to t he 
debtor s ' di s c harg e. At the heari ng Ms. Spaugh a ppea r ed o n h e r own 
beha lf and t he deb tor, Larry Davis, a p p e ared on his own b e ha lf. 
~ r . Davi s was no t present and n o o ne appea red on he r beh al f . 

T is case is a pretty g ood exampl e of wha t happens wh en a 
non-l a wye r attempts to weave t hrough t he tatute and ru l es 
c o ncerni ng ba n k ruptcy . The d e b t ors f i led the i r Chapt er 7 
ba nkr u p t cy o n Decembe r 19, 1985. Sho rtly t hereafte r , the ord e r 
f o r me e ting of c red ito rs wa s mailed to a ll of t he c redi tors 
s ched u l 1 ng the fi rs t meet i n g on Fe b ruiry 12, 1986, in Lincoln, 
~ebraska. The r der states o n it s face, a mo ng other thi ngs , tha t 
Apri l 1 4, 1 9 86 , is f ixed as t he l ast d y fo r fi ling of objec tio ns 
t o t he d i s c h a r g e of t he debt or a n d that same d a te i s f ixed a s t he 
l a st d a te f or fili ng of a c omp la i n t to dete rmi n e t he d ischa rge ­
a b il ity of a n y d ebt pursuant to 11 u.s.c. §523 -c. The order· 
fu r t her states t ha t if an obj e c tio n t o d ischarge o r a c omp l a in t t o 
dete rmine di s c hargea b i li t y h a s b e e n fi led and i s pend i ng o n t e 
d i scharge hearin g date , May 1 5 , 1 98 6 , the di scha rg hearing wi ll 
b e r esched u l ed b y fu rther o r der. 

Ms . Spa ugh i s a cred i t o r l is ted on the debtors' sc e dules as 
un s e c u red . 

Ms . Spaug h apparent ly appeare d a t the f i r s t mee ting of 
creditor s a nd , acco r d i ng to h e r r e co l l ect i o n, was not permitt ed to 
ask any q u e s ti ons of t h e d ebtor s . 

On Deceinber 23, 1 98 5 , Ms . Sp u g h, t hro ug h a n at torne y , fi l e d 
~ h e ~o ti on f or r e l i ef fro m the autom~ i c s t ay a ll e ging t ha t s h 
'-: ad o l d ome r l p r ope rty to t h e debto r s s b jec t to Fm HA 
:.' l. n.J:1c in d d. thut s h e h ,cl perm i tt _·d the d -b tors to mo e i n o the 
:--r:O: •.>r.t ;' befo re t he c l os i ng d c te . I n clit i on , s he a l .l ··gcs t h a t 
~ . • - ...1 ' lJ tor s J .i. d not b t a i n f i n a n c i r g ,1 n d r c f us e t o 1 ::1 v e t he 
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fr ,, r ·+a ~ 
premi ses or pay the appropr i ate ren t . Apart -erf bankrupt cy she "- "­
fi l ed a lawsu i t i n a n at tem p t to ha ve the de t ors ej ected and o n 
the d a t e of tria l t h e debtor s f i l ed bankru ptcy . 

A hear ing was set on t e notion for rel i f on Jan uary 1 6, 
1 98 6. On J anuary , 1 986, t he mot· o n for relief was wi thd r awn . 
Such withd rawal wa s by Ms . Spa ugh 's l ega l coun se . On March 19 , 
1986, Ms. Spaugh wrote to the Court , t h is time without l egal 
counsel , a nd requested 9ermission to di scu s s ma t te r s w ' t h the 
d e btors and informing t he Court t ha t if t he Davises did not 
reaffirm t h e d eb t by Apr il 10, 1986, s he wou ld file an objection 
to discharge . 

The Court, not being pe rmi t ted b y l a w to c o r re spond wi th 
parties t o a b a n k ruptcy case, referre d t h e cor r e spo nd e nce to t h e 
Bank ruptcy Cl erk of f i ce . Employee s of tha t office sent to Ms. 
Spaug h a p r oof of cl a im f orm . She fil e d the p r oof of claim o n 
April 15, 1986 , but d id not fil e any comp la i n t obj ect ing o 
dis c harge under §7 2 7 or § 52J . 

On Ma y 6, 1986, Ms . Spau gh a pparen t ly c a lled the Ba n k r up t cy 
Clerk ''to s ee why s he hadn 't r eceived a n y th i ng back on her 
objection to discha rge. " Appa r entl y s h e wa s i nfo r med that s he h a d 
mi ssed the dat e fo r fili ng ~ - complai n t -~o obj ec t to dis c ha r g e nd 
that t~e bes t t hing for he r to do was t o f ile a motion for an 

~ exte n s i o n of time for such fili ng . On May 7 s he f i l e d a mot i on 
for ex t ension of time . In that motion s he a lleged tha t she has 
been den i ed due p r oces s of l aw because o f t he p roced u res at the 
credi t o rs' meeting a nd beca use of misundersta nd ings with the U. S. 
Bankrupt c y Cou r t a nd t ha t s he fee l t ha t s h e s hou ld h a v e an 
o p port u n ity to t el l he r s ide of the story to t h a nkr uptcy Judge 
b e fore a di sch arge is g ra n ted . 

On May 9 , 1986 , the Bankruptcy Court di r e cted t hat the 
Clerk' s off ice set the motion for hear ing and s peci fi c al ly 
di r ected that the d e btors should not be di scharge d unt il after the 
mat ter was s e ttl ed . Howe ver , the d 's c h a r ge hearing sch edu led f o r 
~1ay 15 , 1986, was not c a n c eled , the debtor s appeared , and on Ma y 
21, 19 8 6 , u d i s cha rge was entered . 

Al so on Ma y 2 1 r 19 8 6, an order for s t atu s hearing was mai led 
to Ms . Spa ugh setting her mo t i on f or e x te n s i on of t ime t o obj ec t 
to d ischarge f or hearing on J u ly 1 0. Th a t orde r t o l d Ms . Spaugh 
to send noti c e to a ll cred ito r s o n t h e matrix as well as the 
d e btor of t h e hearing t o be he l d on Ju ly 10. She fail e d to mai l 
out the no ti ce and so t he heari ng wa s no t h e ld. 

A s ·cond o rder f or s a tu s hea ring was sen t to :-.-l s . Spaugh o n 
Jul y 17 e t tin t he .a ter f or hca rin on Au g ust 29 , 1986 . 

In th e ~1C Jnti m~ , pp :::n c n l y nobod ' in LhP CL. rk ' s off i e , nor 
· f., • C ;urt , Ji _ t · :·is . Sp<H !c t r c·.t l i1: c d th :tt Lh . d isci r c c h , · ~ 1r<' rlJ y 
:- ._,,·n e nt- e r J::!. 
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Not ice of the August 29 hearing was pro per l y mai l e d and the 
h e a ri n g wa s held on Augus t 29 . 

Mr. Da v i s a ppeare d a nd objected s tre n uous ly to t he wh o le 
pro c e eding on t he gro und s t hat he had o bta i ned a di scharge on a 
t i mely ba sis and t ha t she h a d failed t o comply wi th the 
r e q u iremen t s of t he Code b y fa i l i ng to file t h e appro priate 
c ompla int b y April 14, 1 98 6 . She , on the o t h e r ha nd , a lleged t hat 
her failur e to fi l e t e comp la in t wa s d u e a lmo st ent ire l y t o the 
c omedy of er rors in dea li ng wi th the Ba nkrup t cy Court and that Mr . 
Davis was no t harmed beca use he knew h e r i n ten t all a l ong . 

Section 727 and § 5 2 3 o f t he Ba n k ru p tcy Code both p u t heavy 
burd e ns u p on a creditor who de s ire s t o o bj ect ei ther the total 
d isch a r ge o f a d ebtor or the discha r g e abi l ity of a spec i f ic debt . 
The Code and t h e rules put sho r t t i me p e riods o n the c r editor for 
f il ing s uch ob j e ctions. The rea son f or t h is is s o t hat the deb t or 
c an get on wi th life and k now the status o f t h e c a se. If no o n e 
f i les a n o bj ectio n t o d ischa r g e or d i schargeabili t y by a certai n 
da t e , u s ua lly •w i t h in 60 d a ys fol l ow i ng the date o f the fir s t 
meeti ng of c r ed i tor s , t h e debt o r i s f ree a nd clear . 

The Cou r t , in this insta nce, believes that most o f Ms. 
Spa u g h ' s prob l e ms w r e cau s ed- b y he r own r e fus al or inability to 
ta lk to a l a wyer . At one point in time s he did spend the money to 
hire an a ttorne y to fil e a moti o n for re l i ef from the automatic 
stay. Howe ver , f rom that t i me f o r wa r d , she appa rent ly failed to 
c onsul t wi th a at torney c once r ning the r e q ui r ement s fo r o b j e ct·ng 
to discha r ge a nd l a y s the b l ame for h e r con fus i on upon the 
Ba nkruptcy Cou r t a nd the Clerk' s Of f ice . Tha t blame i s no t 
accept e d by t h e ~ourt. 

On the other h and, it appears from h r e fforts , 
corresponde nce and s t a tements in o p e n c o urt, tha t i t is possibl e 
she received confl i c t i ng or at l east c o nfus ing information 
c o ncerning her rights and duties. She time ly fil e d a mot i on for 
extension of time to f i le a c o mp laint. By t ime l y, t h is Court 
me ans tha t i t was filed befo r e t h e di s c ha r ge hearing wa s held and 
it alleged proble ms with t h e adm i nis t r at ive p r o c ed ur e wh ich a t 
least g a ve the Cou r t caus e t o believe a hea r i ng shou ld b e h eld to 
s o r t o ut the me ss. Inhouse p roce d u r es in t h e Cl erk' s o f fi c e 
f a iled to catc h the ex tens ion a nd, t here fore, Mr . and Mr s . Dav i s 
attended a di scharge hearing and r e c e ived a discharge with n o 
objec t ion ha v i ng been filed . 

We i g h ing all o f the c ircumstances , it i s the opinion of th e 
Co u rt th t Ms. Spaugh should be g i v e n a limited amount of ti 1ne to 
f il e t he a ppropri a t e docum e n ts with the Co urt e it e r obj e cti ng t o 
d i s ch rg e o r disc a rg e bil ity of t h e deb t . Th is Court is no t 
given t o pr o v iding a d v isory opi n i o n s to cre ditor s o r d e b to rs . 
Ho ·.,· ·er , h is i s a cas e ·1h o r e pe rhaps mo r e ti me , c(tort a.'ld 
c :-: o ·:: ~ ~ s c c n e r: l. i . · n a t e i f a q u c s i '' d v i "-; r y p i 1 .i. o n i s g i v n . 
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Th a t o pi ni on is this. Ms. Spaugh a d best read close ly § 7 27 
and §52 3. In addit i o n, Ms. Spaugh should talk with legal counse l 
c o nc e r n i ng potential s anc t i o ns f or filing f rivolous c ompl a ints in 
the United Sta t e s Cour t s . I f, a f t er such read ing and consu lta­
tion , Ms . Spaug h still f ee ls that she has a valid r ight to o bj e ct 
to d ischarge or d ischa rgeability, suc h a c omp l ai nt s h oul be 
f i l ed . Th is Cou r t is not h i nt i ng a t any a ntic i pated r es u l t. 
However, t hi s Court is hint i ng t hat it wi ll look long a nd ha r d a t 
any compl a int fi l e d to make c rta i n t hat it doe s compl y with a ll 
the techni c al r equire ments of t he Bankru t c y Code and t he Federa l 
Rule s of Ci v il Procedure as they app ly in the Bank ruptcy Court. 

It i s hereby orde red: 

1 . The discharge of debtors, Larry L . Dav is and Na d ine A. 
Davis, is hereby set as i de. 

2. Cre d ito r, El izabe t h Spaugh , i s gran t ed until October 1 , 
1 98 6, to file a c ompla i n t ob j e cting t o d 1scha r ge o r a c omplai n t 
o b jec t ing to the di s cha rgeabi l ity o f the pa rt icular debt. 

3. If such compla int is not on f i l e by the e nd of the da y on 
Oc obe r 1 , 198 6 , the prev ious ly g ra n ted di scharg e will be 
r ei s t ated. 

4 . No cre d itor s ne e d t o be providGd not i ce o f the s et t i ng 
as i de of th i ~ discha rge unt i l Octobe r 2 , 1986. If t he d ischarge 
is r ei n s t ated o n t hat date, no cre dito r s wil l be r equi r ed to 
r eceive not i c e of a ny ~~ t h i s a c tion. 

5. Copies of this o pin ' on sha ll be ma iled by t he Cl e rk 's 
of fic e to the c reditor, Eli z abeth Spaugh, the debtors, th 
d e b tors' counsel a nd t he trustee . 

DATED: September 10, 1986 . 

BY T E COURT: 


