
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

I N THE MATTER OF 

LARRY REISER and 
NORMA REISER, 

DEBTORS 

CASE NO. BK87-2 5 50 

CH. 12 

MEMORANDUM 

Al l matte rs regarding the objection by Federal Land Bank to 
the Chapter 12 plan were submitted on stipulation and wr i tten 
a r gument. Richard Birch of North Pl atte, Nebraska , repres ents the 
de btors. David Pederson of North Platte, Nebraska , repres ents the 
Feder al La nd Bank. 

The Farm Credit Bank (FCB) objects to conf irma t i on of t h is 
Ch apter 12 plan, as amended, because d e btors immediately p rior t o 
b a nkruptcy s old al l of their unencumbered cattl e herd and i nvested 
the p roce eds i n annuities which qual ified as exempt assets u nder 
N~braska l aw at the time of such investment. FC B h a d no lie n on 
the c att l e bu t did have a mortgag e on certain real property and 
h ad b egun fo r eclosur e on such mortgage a t the t i me of the · 
investment . 

De b t ors proposed a Chapter 12 p lan which prov i d es that all of 
t h e annuity va lue r e s ult i ng f r om the c att l e sale p roceeds will be 
used by the d e b tors f or operat ing cap i tal to f und the pla n. As o f 
the d a te o f d ebt o r Larry Reiser' s depos i tion on March 29, 198 8, 
the a nnu i ty had been cas hed a nd sol d to p u r cha se catt le wh ich 
woul d be fed and sold for pl a n income. 

FCB filed a late ob j e ction t o the treatment o f t he annu ity as 
e xempt. Judge Minahan overruled the ob ject ion. 

FCB now c l a ims t he plan is fil ed i n b a d fai t h bec ause the 
d ebtors should be requ ired to treat the value of t he annui ty a s an 
a s s et of the estate d i str i bu tab l e t o c r editors through the p l an as 
t he value of other non- e x empt assets wou ld be t r e ated. 

The FCB object ion strains the meaning of good or bad faith. 
Judge Minahan overr ul ed t h e object ion to the exempt status of t h e 
annuity. Therefor e, the value is exempt a nd is not treated a s n 
a mount which mus t be distributed i n a Chapter 12 plan nor is i t an 
a mount which c r editors wou l d receive in a Cha pter 7 distribution 
scheme. 
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There is no ev idence of fraud here . Debtors acknow l edg e that 
they were a ware of the FCB f orec los ure act i on a nd were i n formed o f 
their r' ght u nder Nebraska and fede r a l l aw to i nvest unencumbered 
assets in a f o rm of exe mpt assets. However, Mr. Re i ser testifie d 
t hat he and h is wife a r e wi l ling to a nd have used t he exempt 
a s se_ts f or the benefit of t he Chapter 12 p l a n. Just s uch a 
p roc e dure was aut hori zed by t h i s Court in t he Chapter 12 case of 
I n re McKeag, 77 B.R. 716 (Bankr. D. Neb . 1987). 

Since the exemption has been approved by t he Court , t he 
debtors are actually giving t he creditors more than would be 
r ece ived in Chapter 7 becaus e under that chapter debtors would 
keep the total annuity value. 

The good faith requirement is f ound at 11 u .s.c . 1225(a) 
wh ich states in relevant part: 

Except as provided in sub section (b ) the 
court shall conf irm a plan i f--

*** 
(3) t he plan has been proposed i n good 

f aith and not by any means forbidden b y law . 

Here, the debtors have exempt assets and are using them to 
f und a plan. Th is is not fraud . This i s not bad faith. This is 
permitted b y Nebraska law, federal law and prior c ase l aw i n t his 
distr i ct . Absent f raud, this Court should not refuse confirmati on 
of a p l an which uses exempt a s sets to ope rate no matter t he source 
of t h e e xempt ass ets. See Hanson v. First National Bank, 848 F.2d 
866 (8th Cir. 1988); I n r e Armstrong, ___ B.R. ___ , (slip op. 
Bankr. D. Neb . f i led November 28, 198 8 , BK86- 37 14 ). 

There f ore, t he Court f ind s the pla n to be proposed in good 
f a ith and not b y any means f orbidde n by law. The plan a s amende d, 
including the stipulat i on regarding the FCB al l owed claim, i s 
confirmabl e. Deb t or may s ubmit a proposed con fi rmation order. 

Se parate journal e ntry sha ll be filed. 

DATED: Dec ember L- , 1988. 

BY THE COURT : 
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