IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
LAND PAVI NG COVPANY, ) CASE NO. BK87- 82050
) CH. 11
DEBTOR ) Filings 307, 329, 346
MEMORANDUM

Hearing was held on August 6, 1998, on the request for
confirmation of Second Anended Pl an and recent nodification
filed by Bruce Schreiner and Objection by Bryan Behrens, Agent
for the Holders of Certain Allowed Unsecured Clains.
Appearances: W Il liam Biggs for the debtor; Jeffrey Wegner for
Schreiner; Janice Wolley for Bryan Behrens; Al bert Kerkove
for the IRS; and Jerry Jensen for the United States Trustee.
Thi s menorandum cont ai ns findings of fact and concl usi ons of
| aw required by Fed. Bankr. R. 7052 and Fed. R. Civ. P. 52.
This is a core proceeding as defined by 28 U S.C. §

157(b) (2)(L).

Backar ound

This corporate debtor filed a Chapter 11 bankruptcy case
in 1987. The only significant asset of the debtor is a 23.67%
interest in four different, but related, patents in what the

parties have referred to as a “driver alerting device.” That
property interest will hereafter be referred to as the “patent
rights.” A party in interest, Bruce Schreiner, has filed a

pl an of reorgani zation, referred to as the Second Anended Pl an
of Reorgani zation, dated March 6, 1998, and nodified by the
filing of a nodification, Filing No. 346, on July 31, 1998.
That plan proposes full paynment of adm nistrative clains,
taxes, and the claimof a bank; full paynment, with post-
confirmation interest, to the unsecured creditor class; the

i ssuance of stock in the reorganized debtor to a cl ass
consisting of “future interest holders”; and paynent of

$15, 000. 00 as satisfaction in full of the Class 6, Jean
DeHart, interests.

The di scl osure statenent was approved in May of 1998 and
the plan, disclosure statenent, notice of objection date and
bal l oti ng bar date, and the ballot were properly served on
each party in interest and each nenber of each class. The bar
date for delivering a ballot to counsel for the proponent and
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the bar date for objecting to the plan were both set as July
24, 1998.

Nurmer ous ballots were received by counsel for the
proponent on a tinely basis and there is no question that
several inpaired classes have accepted the plan. Class 3 is a
cl ass of unsecured clainms and in that class eleven ballots
were received which accepted the plan. The dollar anmpunt of
the clains represented by those eleven ballots is $581, 605. 08.
Two ballots were received which rejected the plan. Those
bal | ots represented dollar clainms in the ambunt of $36, 400. 00.

In addition to the above-descri bed ballots, nine ballots
from hol ders of unsecured Class 3 clains were delivered to
counsel for the proponent on July 27, 1998, three days after
t he bar date. Those nine ballots unaninmously rejected the
plan. The dollar amount of the clainms which were included in
the rejecting ballots which were received on July 27, 1998, is
$835, 604.93. However, that total included two ballots in a
total amount of $36,400.00 which had al ready been counted in
the ballots which were delivered in conpliance with the bar
dat e order.

The ballots that were received on July 27, 1998, were
submtted by Bryan Behrens as agent for each of the persons or
entities that rejected the plan. It does not appear fromthe
evi dence that M. Behrens, personally, is the holder of a
cl ai m agai nst the bankruptcy estate, nor does it appear that
he is an interest holder. He is, however, the husband of a
personal representative of the estate of Anthony Donbrowski,
decedent. Ant hony Donmbrowski was the majority sharehol der in
Land Paving Co. and also had related interests in Nebraska
Asphalt Paving Co. and Nebraska Aggregates, Inc., which are
cl ai mhol ders in the case. Anthony Donmbrowski was al so the
father of M chael Donmbrowski, another claimholder in the case.

M chael Donbrowski appears to be the control person of
Nebraska Asphalt Paving Co. and Nebraska Aggregates, Inc. On
behal f of hinself and Nebraska Asphalt Paving Co. and Nebraska
Aggregates, Inc., Mchael Dombrowski executed a settl enent
agreenent in January of 1998 with the proponent of the plan
and others. In that settlenment agreement, M. Donbrowski
agreed that he had no objections to a plan that would provide
for full paynment of the unsecured creditors before a class
identified as “Future Interest Hol ders” received any paynent.
M . Donbrowski specifically agreed that he would not take any
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actions to frustrate confirmation of such a plan. M.

Donmbr owski al so represented and warranted that he controlled
bot h Nebraska Asphalt Paving and Nebraska Aggregates, and he
agreed that neither he nor the Donmbrowski corporations woul d
take any action to inpair or inpede the proponent’s efforts to
confirmsuch a plan. Notw thstandi ng such assurances, M.
Donmbr owski , Nebraska Asphalt Paving Co., and Nebraska
Aggregates, Inc., filed ballots rejecting the plan.

M. Behrens, in addition to submtting the ballots
rejecting the plan, has, on behalf of the rejecting parties,
filed an objection to this plan. The objection asserts that
t he proponent has not conplied with the applicable provisions
of Title 11 because the proponent, according to the objector,
sold the patent rights owned by the debtor w thout perm ssion
of the court. The objection further states that the
appoi nt mnent of the plan proponent as a director, officer or a
voting trustee is not consistent with the interests of
creditors of the estate; that the plan is not proposed in good
faith because there is no requirenent that the hol ders of
unsecured clainms receive any paynent at any tine after
confirmation of the plan; that the plan does not conply with
the statute because it does not provide that each hol der of an
unsecured claimreceive, as of the effective date, property of
a value equal to the allowed anount of the claim and the plan
i mperm ssi bly provides that a holder of a claimor interest
junior to the unsecured class will retain an interest in the
debt or.

Decision
This plan neets all of the confirmation standards of the
Bankruptcy Code and shall be confirmed by separate order. The
objection is overruled in its entirety.

Fi ndi ngs of Fact, Concl usions of Law and Di scussi on

A. Gener al

This plan is a “cash flow plan.” It provides, as of the
effective date, for specific paynments to certain classes of
creditors. Wth regard to the unsecured class of clains, it
provi des for payment in full, with interest fromthe effective
date. The source of such paynent includes cash on hand on the
confirmati on date; all net cash proceeds; and funds
contri buted by or on behalf of the plan proponent.
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“Net Cash Proceeds” is defined in the plan, at Article 1,
page 7, as “gross cash proceeds received by the Debtor from
Pat ent Transactions or other revenue sources |less all expenses
incurred in connection with such gross cash proceeds
including, but not limted to, state and federal tax
liabilities attributable to Debtor’s taxable incone.”

Al'l funds received by the reorgani zed debtor are to be
used to create a creditor paynment fund which will first pay
al l owed adm ni strative expense clains, then the allowed IRS
claim ordinary operating expenses, the allowed U S. Bank
claim the allowed unsecured clainms and, |ast, distributions
or dividends to the allowed future interests. The plan’s
pur pose, as stated at Section 6.1, is to “realize the maxi mum
val ue of the Patent Rights and any other assets” and further
provides for distribution as set forth in Section 6.2, the
creditor paynent fund, and Section 3, the provision for
paynment of cl ains.

It is clear that the class of unsecured clains wll
receive paynent if and when the business succeeds, that is, if
and when revenues are received fromlicensing the patent
rights or fromother marketing ventures with regard to the
patent rights. The business of the reorgani zed debtor is to
maxi m ze revenue fromthe patent rights and, as in any other
operating business, the creditors will be paid when the Board
of Directors is successful in marketing the “product,” the
patent rights, at a profit.

In his objection, M. Behrens alleges in part that the
pl an proponent has sold or otherw se transferred fromthe
debtor the debtor’s interest in the patent rights. M.
Behrens is sinply incorrect. The debtor still owns the patent
rights and those interest holders who are identified as Future
| nterest Hol ders, who arguably own sone type of future
interest rights, have voted in favor of this plan and have
agreed to surrender their future interest rights for stock in
t he reorgani zed conpany. They have al so agreed, pursuant to

the terms of the plan, that they will not receive any
distributions as a result of their stock holdings, until, and
unl ess, the class of unsecured clains is paid in full, with

i nterest.

B. Confirnmati on Requirenents

B(1) 11 U.S.C._§ 1129(a)
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The Bankruptcy Code, at 11 U S.C. § 1129(a) provides that
the court shall confirma plan only if certain requirenments
are net.

The plan neets all of the confirmation requirenments of 11
U.S.C. 8 1129(a), and specifically neets the feasibility
requi rement and the requirenment in Section 1129(a)(7) that
each hol der of a claimhas accepted the plan or will receive
property of a value, as of the effective date of the plan,
that is not |ess than the ampunt that such hol der would
receive if the debtor were |liquidated under chapter 7. This
pl an provides for paynment in full to each holder of a claimin
Class 3 and, therefore, conplies with Section
1129(a) (7) (A (ii).

For purposes of this case, the npbst significant
confirmation requirenment is found in Section 1129(a)(8) which
provi des, regarding confirmability:

(8) Wth respect to each class of clains
or interests--

(A) such class has accepted the plan; or
(B) such class is not inpaired under the plan.

Because Class 3 is inmpaired, the inquiry nmust begin with
whet her Class 3 has accepted the plan. To determne if Class
3 has accepted the plan, it first nmust be determ ned which
clainms are eligible to vote. Concerning the nine ballots
whi ch were received late, five are disqualified fromthe
outset. The two ballots received from Vercoe and Zeller in
t he anount of $11,900.00 and $24, 500. 00, respectively, are
di squalified because they had previously, and tinely, filed
ballots rejecting the plan and those ball ots nay not be
counted tw ce.

The three ballots received from Nebraska Asphalt Paving
Co., M chael Donbrowski, and Nebraska Aggregates, Inc., nust
i kewi se be disqualified because M. Donbrowski has, on his
own behalf and on behalf of the two corporate entities,
entered into a settlenent agreenent whereby he agreed not to
interfere with confirmation of a full payment plan. This plan
is a full paynment plan with regard to the class of unsecured
claims and his actions in rejecting the plan on behalf of
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those interests that he controls are, therefore, taken in bad
faith and shall not be counted.

Counting only the remaining, qualified ballots, both
timely filed and late, it appears that el even ballots,
representing $581, 605. 08, have voted in favor of the plan.

Si x ballots, representing $204, 700. 44, have rejected the plan.

The Bankruptcy Code at Section 1126(c) provides that a
class of clains has accepted the plan if it has been accepted
by creditors that hold at |east two-thirds in amunt and nore
t han one-half in nunber of the allowed clains held by such
creditors that have accepted or rejected the plan. In this
case, counting all seventeen qualified ballots, eleven have
accepted and six have rejected. The dollar amunt of
acceptances is $581, 605.08 and the dollar amount of the
rejecting ballots is $204,700.44. Clains representing nore
t han one-half of the ballots have accepted the plan, and
claims representing nmore than two-thirds of the total doll ar
anmount of voting clainms have accepted the plan. (The total
amount represented by all of the clainms which filed qualifying
ballots is $786,305.00. Two-thirds of that anmount is
$524, 465. 00. The amount represented by the accepting ballots
is $581, 605.00.)

Therefore, Class 3, when counting only qualified ballots,
has accepted the plan and it can be confirned.

B(2) 1129(b)

Even if it is appropriate to find that all of the |ate
recei ved ballots should be fully counted and that, therefore,
Class 3, the class of unsecured clainms, has rejected the plan,
the plan can still be confirmed under 11 U.S.C. 8§
1129(b)(2)(B). That statutory section provides that a plan is
fair and equitable with respect to a class if each menber of
the class either receives paynent in full, including interest
fromthe effective date, or if each hol der receives at |east
what it would receive in a Chapter 7 |iquidation and no nmenber
of a class junior gets anything. This requirenent is
generally referred to as the “absolute priority” provision of
t he code.

There is another class of inpaired clainms that has
accepted the plan and this plan provides that each hol der of
an unsecured claimin Class 3 will be paid in full with
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interest. Such a plan provision neets the requirenent that
each hol der, as of the effective date of the plan, receive an
amount equal to the all owed anount of the claim Because the
pl an does so provide, the statute does not prohibit hol ders of
claims froma junior class receiving or retaining an interest
in the debtor. |In other words, the fact that the "Future
Interest Holders” will receive stock on the effective date in
consideration for surrendering their future interest clains,
does not violate the “absolute priority rule.”

C. Bal | ots Received After Bar Date

The proponent was directed, by court order, to provide
notice to all interested parties that the bar date for
bal l oti ng and the bar date for objecting to the plan was July
24, 1998. Both the notice and the ballot which were sent to

each interested party contained the bar date. In addition,
the ball ot and the notice of the deadline for voting on the
plan and for filing objections to the plan both specifically

informed the interested parties that the ballots were required
to be returned to counsel for the proponent at a specific
address in Omha, Nebraska. Those requirenents were ignored
by M. Behrens, as agent for the rejecting claimolders.
Neither M. Behrens nor any of the objecting parties provided
counsel for M. Behrens with the package which had been served
upon interested parties by the proponent. That package

i ncluded the Second Amended Pl an of Reorganization (the plan),
the disclosure statenent with attachnent, a copy of the
journal entry approving the disclosure statement, the ball ot
and the notice of the deadline for voting on the plan and for
filing objections, and finally, an anended order which set the
obj ection deadline as July 24, 1998.

M . Behrens has not presented any evidence fromwhich it
coul d be concluded that there is a good reason, or excusable
neglect, for the failure to tinmely deliver the ballots to the
appropri ate person. The bar date for delivering the ballots
to counsel for the proponent was known by each cl ai mhol der and
shall be honored in this case.

As a result of the failure of M. Behrens, as agent for
the rejecting clainmholders, to conply with the requirenmnents of
the court order and the ternms of the ballot and the notice
concerning the last date for objecting and the bar date for
balloting, all of the ballots presented by M. Behrens are
di squalified.

Concl usi on
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The plan neets all confirmation requirenents under 11
US C 8§ 1129(a) and 11 U.S.C. 8§ 1129(b) and shall be
confirmed by a separate order.

DATED: Sept enber 29, 1998

BY THE COURT:

/s/ Tinothy J. Mahoney

Ti ot hy J. Mahoney
Chi ef Judge

Copi es faxed by the Court to:
BI GGS, WLLIAM (64)
WEGNER, JEFFREY (13)
WOOLLEY, JANI CE (36)

Copies mailed by the Court to:
Al bert Ker kove, Attorney
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.



I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
LAND PAVI NG COMPANY, ) CASE NO. BK87-82050
) CH. 11
Debt or )

ORDER _CONFI RM NG PLAN

After review and consideration of the Second Amended Pl an
and Modification filed by Bruce Schreiner, “the Plan,” it is:

ORDERED

1. Al Objections that have been filed in opposition to
the confirmation of said Plan, are overrul ed.

2. The Plan conmplies with the applicable provisions of
Title 11 of the United States Code.

3. The Plan is hereby confirned.

4. In order to effectively conclude the adm nistration
of the Debtor's estate, and, pursuant to 11 U. S.C. § 1142,
Fed. R Bankr. P. 3020(d) and 3021, and the Local Rules of
this Court, the proponent shall:

A. Carry out the confirmed Plan, by distribution
and performance of all other necessary acts.

B. Ef f ect substantial consunmmati on of the Pl an, not
| ater than one hundred fifty (150) days after
the date of this Order

C. File a Final Accounting/ Report and Application
for Final Decree within thirty (30) days after
substantial consummation of the Plan.

DATED:. Septenber 29, 1998
BY THE COURT:

/[s/ Tinothy J. Mahoney
UNI TED STATES BANKRUPTCY JUDGE
Copi es faxed by the Court to:
BI GGS, WLLIAM (64)
WEGNER, JEFFREY (13)
WOOLLEY, JANI CE (36)
Copies mailed by the Court to:
Al bert Ker kove, Attorney
United States Trustee




