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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

L. ROG·R WENDELL and 
MAXI NE WENDELL, 

DEBTORS 

MEMORANDUM 

CASE NO. BK87-140 5 

CH. 1 2 

Confirmation h aring was held in No rth P a tte, Nebr aska. 
Mi c h el Wa s hburn of Er ickson & ederstrom, P .C., Omaha, Nebraska, 
appe are d o n beha l f of the ebtors. Nancy Svoboda o f Ke lley , 
Scritsmie r, Moore & By rne , P. C., No rt Platte, Nebr aska, appeared 
o n beh a lf of the Federa l Land Bank . 

On Jan uary 1 6, 1981, L. Roger W ndell a nd Maxine D. Wende l, 
debtors, exec u t ed a $448, 0 0 note to t he Federal Land Bank of ~ 
Oma ha ( FLB ) . The note was Stcure by a real e sta te mortgage , 
e xecute d o n the sa e d a t e , i n wh i c h deb tor s mortgage d to th FLB 
800 acres of r ea l es t a te l o c ated i n Li ncoln County , Neb raska, 
"including all buildi ngs, impr v ements, fi xtu res, or appurtenances 
thereon or her e af te r p laced t hereon. " 

De btors fi l ed t hei r Chap t e r 12 petitio n o n Apri l 28, 1987 . 
The ir plan p r o o ses t pay t he FLB t he \J lue of the l and , absent 
c e rta in i r r i gation e q u i pm nt i nclud i ng lectric motors , p umps, ana 
pane l s, plus in t e r es t, ov r a pe r iod of t wen ty yea r s . The FLB 
a rgue s that the elec t ric panel s, pumps , and motors a re f i xtures o r 
i mprovements cove r e d under the o r tgage agreeme nt, a nd , the r efo r e, 
should be ·nclud e d i n t he v a l ue o f t he land . Debto rs c ontend thaL 
t h e ir r i ga tion syste ms ar e read i l y r e movabl e from the rea l esta t e 
and s hou l d not be c l ass ified s f ixtures ; fu rther , the i rrig a tio 
s yste ms are not own e d by d e btors pers onally , but a r e the property 
o f Wendell' s , Inc ., a corporat i o n primarily owne d b y Roge r 
We nde ll . 

The e v i de n ce introd uced at t he Sept e mber 9 , 1 987 , 
c onfi rmation hea r i ng r e vealed that f o ur irr igat ion s ystem s w r e 
pre s e nt on the 1 nd a t the time the mortgage was ex c u t ed i n 19 
an th t a fif th sy. t e rn was i the proce ss o f be i ng install 
Each i rrigat ion s ys t e m i e luded a c ente r pi vo t , spr ink l e r, 
el e c t ric pa nel, pum , a nd mo t o r . The FLB c o ncedes tha t the c enter 
pivots and s pr ink l ers are per ona l property wh ich sl oul not be 
i nclude d in t he la nd va l ue . 



;\1 LIH~ cc;r1ti n n, t on hr~ ar~ i n q , t h Cour t r q ues t d b o t h pu.r t i<::.::> 
to h r] r.; L t h e i ::.; :; r- o · v:hc t '1cr the e l e ctric p nels , pu mps, J nd 
m tur:--; .~ t rc C.i.)·.l u r r~ s s ubj c c L t o t h e mor tg a ge vJhi c h cover ._. real 
e state a nd f ix l ur ws . The b r i f s s u bmitted to th e Cour t, a lo .g 
wit h f u rt her 8 Vid 0 n c e prc ::; ent e d, ha ve bee n r e ce ive d a n d 
co n side r e d . 

I s sue s 

I. Wh e t her c ertain e lec t ric mo t o rs, p umps, and panel s ar e so 
affi xed to the a n such t ha t t hey a r e th e su b j ect o f th e mortga ge 
wh i c h cover s r e al es ta te a n d f ix tures ? 

II. If 
v a l ue of t h 

h e eq i p en t i s c o n s idere d a fi xture, wha t i s 
l a d with t e fi x t u r include d? 

Di scu s s ion 

I. F i xtures . 

t h e 

In di sput ar e fi ve Sa r gent - 9 pum p s, f ive U. S . E l ect r ic 
Motors , a n d f ive Al len Brad ley 10 0 H.P . Electric Con trols. The 
b a e of e- c h pump is bolted t o a cemen t p d with the motor bol ted 
to t h e t op of t he p ump. The Ne b ra s ka Supreme Co urt, i n Cook v . 
Bee rman, 201 Ne b . 67 5 , 271 N. W. 2d 4 59 (1 97 8) , h e ld tha t a pum p a nd 
motor , fueled by natural g a s , were fi x tur es . Al though t h is 
decision is i nstructive , whether the equipment is a f ixture 
depend s o n three fact or s : 

( 1) [ W]het h r t he a rt i cl e or art ic le s ar e 
act u a lly nn x d to the r e alty, or s o me thi n g 
appur ena nt the reto ~ (2) whether the a rt ic l 
o r art ic l es h a v e b e en ap pro p ri ated t o the use 
or purpose of that part o f the r eal ty wi t h 
which it is o r t h e y ar e c o n n e ct e d; a n d ( 3) 
wheth e r th e p a r t y mak i ng the a n n exat i on 
i n t nded to make the a r t i c le or a r t 1 c l es a 
p erma nen t acc e s s ion to the f r e eho ld . 

To apply t h e Met r opol i tan t e s t, t he Cour t mus t dete r mine 
w et h ~ r the equ ip e nt i s a n n exe d to the r eal ty. 

The rule is th at ordinarily th e owner o f t he 
fee, by hi s a nn exa tion of pers on a l p r o per ty , 
r end e rs i t a n a c ces s i o n to t he land . 
[W]h e re the own e r puts in improvement s , the 
1 w at onc e r a is e s a pres umption of int e ntion 
to :no. ke th em a ~ rt o f the la n . 



) 
-._J-

J o i n r v . Po nd, 149 Ne b. 32 1, 3 23 , 31 N.V>.2 d 100 , 10 2 ( 1948 ) 
(c i t a t i o s o mit t d ). There f o re , b ca use t he i r ri g t ion s t erns 
we r i stal l e d prior to t h e e n try of the FLB mor tgage, the Co urt 
fi nd s tha t t he p umps and motors we re at nex d t o t h e r ea lty. 

The n e x t f a ctor in the Me t r opoli to.n tes t, ·J hether t he 
articl s h a v e b een a ppropr ia t e d t o t he us or pu r ose of t h e 
r ea l t y , is unco n tested. Ag r icu l t ure i s t he r edom i n a t e indus try 
in the area where t h e la d i l o ca t d . Al t hough t he a r e a has 
vi r tually a n unl i mi t d supply o f wa t er u t o e p r esen e of the 
Og a llala a q u i f er, prec ipi ta tion i s l imited t o appro x ima t e ly t w nty 
inc he s per year . T e principa l c r op grown o n i r r iga t e d l and in 
t is a rea i s corn . The func t i on o f an i r r igatio n sys t em i s t o 
pump water l oca ted below the l and to c rops growi ng o n the surface . 

The ppr aisa l , p repared by t h e FLB, FLB exh ibi t No . 9, s tated 
that c o r n g rew o n l and reached by t he i r rigat i o sys t em but l a nd 
not r e ached by the sys t e m wa s e i ther growi ng gras s or s e t a s ide in 
t he fa rm p r ogram . I n d e b t o r s' exhibit No . 1 , an a ppraisa l 
prepared by T. A. Kl g, Mr. Kl u g s t ated that ' ' t he best use of the 
pro perty is to have t h e i rr i g t i o n e qu i pme n t as pa rt of t he r eal 
e s t ate. The l and is t o o s a n d y t o d ry land farm. " 

Th e final f actor is d e t ermining whe t e r t he annex ·ng par t y 
intended to ma k e t he arti c l e a permanent acces sion to t he realty • 

. Althoug h und e r Nebraska l a w the d ter mi na t ion of wh e ther an 
ar t icle is a fi x tur e depends u on thr ee f a ctors , it is t his l ast 
inq ui r y t ha t is contro lling . "(T ] h e t h ' rd f a ctor , the i n ten ti o n 
o f the anne x ing party to m ke t e ar ti cle o r ar t ic l es a perma nen t 

ccess ion to the r ea lty , i s t he fac~or which is ypi ca lly g iven 
t h e most we ight. " Me tropoli t a n Li f e Ins. Co . v. Reeve s , 22 3 Neb . 
2 9 9 , 301 , 38 9 N.H.2d 295 , 2 9 7 ( 1986 ) . 

The i n t e nt ion of t h e par ty ma k ing the 
a nnexati o n i s to be i n f e r r e d f rom the a ture 
of the a~t i les af f ixe · , the re l a tionsh i p 
between the p rt ies , the situat i o n of t he 
party making the annexat ion , t he na t ure of t he 
tructure , the mode of a nnexa t i on ,and t he 

purpose or use for wh i ch the annexat ion h s 
been made . 

Fue l Exp loration, 
838 , 8 4 2 ( 1 98 5). 

Inc. v. Nov t~ , 22 1 Neb. 
(Cita t ion omi tted ). 

1 7 , 23 , 3 7 4 N. \t1.2d 

Thus , the i nte nt of t he part i es is a qu s t i o n of f a ct wh ich 
must be d e t e rmine d rom the c i r umstanc s u r roundi ng t e 
ann e xation . In the pr n t c ase , fi ve ir r iga ion ys t m. v1ere 
i n stal l d on debtors ' land of whic h , a t th time deb tors execu t d 
t e note a nd mortgage a nd c o nveyed he l a n to cr ditor , f o u r were 
oper tio na l a nd the f ift h was bei ng i nstallQd . Debtors con t end 
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L!ta t thlc:;c irLi 'Jil t j <JI J :;y:>lem :; W(' rc ~ L l " pro pe r y of \~cnd~ll ' ~; , 

Tn c . , a t tl c ti lllc· U1c 1- rH w.:1s IIIOC t gag d a r cJ S suc h co ld nu be 
l1 k e d t o b y crcdi l u r ·,.;JI,..! n ext n cJ i n g c r i t t o d e b t ors recs o n - l. y . 

If t his c o n tentio s c orrect, t h e ba l ance she et o f 
Wende l l' s, I c . , dated Nov mer 1 1 , 198 0 , should h ave l is t ed th e 
i r ri g a tion syste1 r.· a s a ssut ; h o we ver , no such journal ntry is 
showr1. Up n x an i n i n g dLb t o r s ' persona l ba l ance s h e t , d ated 
1 v•mber 7, 1 98 , nt ri e s f o r t h e cente r pivot and s eve ral parcel s 
o f l and a r l ist e . No journa l e t ries f o r t h e electr ic motor s , 
p umps, o r pa ne l ~ ca n be fo u n d. Since t he e quipment i n q u e s ion 
mu t b e li t d som wh e r e , i t can b e infer r ed from the f acts t h a t 
t e e l e c tr i c mo tors , pumps, - nd pa n e ls we r e include i n the val ue 
of h e land a s f ound debtor ' persona l b a l anc e s heet . 

The a ff i d vit of J o s e ph D. Law, Ass istant Vi ce Presiden t wit h 
FLB , FLB exh i i t No. 1 4 , fur t h r s t reng t h e ns t hi s c onclusion . Mr . 
LaH, after beco ing familiar with the Wende lls' f ile, s t ates : "I 
am f am i li ar wi t h what rea l e s ta te va l ues we re in t h a t area i n 
1 98 0, and t hi s va u a · ion i ndi c a te s that the v alue of t h e we lls, 
p u ps , powe r un i ts, nd pi vo t s wa s included in the v l a tion o f 
the r ea l es ta te .'' The l a nd wa s mor t gaged by the d ebt o rs t o secure 
a no t e . Th e mortgag e agr eem nt covered "al l bui l d i ng s , 
improv emen t s , f ix t u re s , or a ppur tenance t h ereon or h erea f t er 
pla c e d thereo n. The r efore , t e Co r t f i nds t hat it was t h_ i n t n t 
of the par ties t h a t the e l ctric mo tor s, pumps , and p a nel s beco~e 
a part of the r a l es t a t e . 

The t hree -pert t es t o f Mc trooolitan Life Ins. Co . , supra , h s 
been me t. The e lectron i c moto rs, pump s and panel~ were p urc hasca 
b y debtor and installed on the f arm i n ord r t o make be t ter u s e 
o f t he l and . At t he t ime Lhe l nd wa s mor tgaged, it was t he 
intent of the parties t hat t he equi pme n t b e p erma nent l y a f f ixed to 
t h e land ; the r fo r e , the el c t ro ic motor s , pumps , and pa n e l s ar e 
f ixtu r e s s ub j ect t o t he mor t ga g e ag reement . 

I I . Va lue. 

The part ie have subm i tted s e r l a p praisal s v a l u ing the 
l a n d wi th a nd without t h e e quipment. The va l uat ion s are 
consis t ent wh e n considerin t he l a nd v a lue s as i n c luding th e 
equi p me n t . To t l va l ue = l a nd plu s e q u ipment = $2 68,0 00 . 

S o a r te J o u r nal Entry will be f ile . 

DATED : Apri l 1 2 , 1 9 8 8 . 

BY THE COURT : 


