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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

KENNETH R. PAUL and 
SHARON J. i?AUL, 

DEBTORS 

) 
) 
) 
) 
) 
) 

MEMORANDUM OPI NI ON 

CASE N 

Cha p ter 

Publ ished at 
62 BR 269 

Th i s matter was conside r e d by the Court upo n a st i pulation of 
f a cts submitted by the parties on March 6, 1 986, and b r iefs fil ed 
by the parties. The deb tors are r e p resented by Putri c i a Knapp of 
Bailey, Polsky, Cada, Todd & Cope , Lincoln, Nebraska, and the 
c reditor, Ameri c an Charte r Fede ra l Savings & Loan Association, is 
represented by Richard P. Garden, Jr ., of Cline ., Wi l liams , Wright, 
Johnson & Oldfather, Lincoln , Nebra ska. 

Findings of Fact 

The debtors e xecuted a variable r a t e Note and g r anted 
American Charter a De ed of Trus t convey i ng certain real pro perty, 
both on J u l y 17, 1 981. The real proper ty is the principa l 
res i dence of the d e btors. 

Americ an Charter i s the hold e r of a s e c ured c la i m evidenced 
by the Note and De ed o f Trus t. The debtor s were i n default on the 
Note and Deed of Trust prior to fi l ing t hi s Chapte r 13 c ase and 
American Charter had e xe r c ised its righ t s u nder the No t e a nd Deed 
of Trust, accelerated the indeb tedness a nd set a trustee's sale 
for Novemb e r 12 , 1985. 

The debtors filed their Chapter 13 case on October 17, 1985, 
and thereby staye d the trustee 's sale of t he real proper t y . 

The debtors' plan propose s to de - accelerate the obl igation 
and ke ep a ll future monthly payme nts current. It propose s to pay 
the amount presently in arrears over the thr e e-ye a r life of the 
plan. The plan does not specify the rate of interest to be pa id 
on the arrearage and because of that failure American Cha rter 
filed its object i on to the plan. 

All arreara ges include unpaid i nterest at the contract ra te, 
principal and the l ate charges. 

The parties have s t ipulate d concerning various interest rates 
which t hey desire the Court to c onside r, with the deb t or u r ging 
the Court to require a minimum inter e s t rate a nd the credi t or 
urging the Court to req u i re t h e contract interest r ate or s ome 
o ther r ate higher than t he min imum. Those rates are as f o llows: 
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1. the average yield of Un ited States Treasury Bonds on 
Februar y 25, 1986 , was 7.97%; 

2 . the current c ontract rate on the No te executed by the 
Pauls i s 15.7 5%; 

3. the current market rate of interest for a t hirty-ye ar 
f ixed ra t e mortgage loan is 10 . 125%, not includ ing o r igina t i on; 

4. the curr e nt market r ate of interes t f or a three-year 
f i xed rate loan secured by a real e sta t e mortgage is 10. 7 5%. 

Issue 

What is t he appropriate interest ra t e to be paid b y t he 
deb t or o n an a mount equal to the arrea r age o n a note sec ured by a 
deed of t rust , which a rrearage i nc lude s principal, in t e rest and 
late charges? 

Deci s ion 

The de bto rs must pay the current ma r ket rate on a compa rable 
l o a n wh ich i n thi s case i s 10. 75%. 

Conclus ions of Law a nd Discussion 

Section 1325(a)(5)(B) r e qui res t he Court to confi r m a Chap t er 
13 plan if the p l an provides that t he holde r of a n a llowe d s ecured 
cla i m s hall re t a in the l i en securing such c l aim and t he value, a s 
of t h e e ffect i ve da t e of t h e plan , of property to b e di s tribu t ed 
under the p l an on a c c ount of such claim is not l ess t han t h e 
a l l owed amount of s uch c laim. Th is means that some form o f 
int ere st must be paid over t he l i fe of the p lan on the a mount 
which the deb tor i s paying o n a defe rred basi s to the ho lder of an 
a llowed s ecured c l a i m. Thi s Court, by Judge Crawford , i n the ca se 
of In re Scovill, 6 C. B.C . 2d 31 5, 18 B.R . 633 (Bankr. Neb. 1 982), 
h e ld t hat an i nterest rate must r eflect the e conomic cl ima t e on 
t he effective date of t he p l an and hence, §1 325( a) (5 ) (B) r equ i r es 
that t he debtor must pay "a curre n t market ra t e of interest fo r 
t h e type of secured loan under consid e rat i on". Id. at 634. 

The Eight h Ci r cu i t Cour t of Appeals r ecently held that the 
ra t e of i nte rest on defe rred payments o f delinquent federal ta xe s 
which would provide the United Sta tes with the pre sent value of 
its claim a s required under 11 u.s .c. §112 9 ( a ) ( 9 )( C) f or · 
conf irmation of a de b tor's reorgan izat i on plan is t he prevail i ng 
marke t r ate on a compar a ble l oan . Se e Uni ted State s of Ame rica v. 
Neal Pha rmacal Company, Sl ip Opini on No . 85-12 94 (8th Ci r . fi l ed 
Apr i l 8, 1986)- - F.2d- -( 1 986). I n that case , a ltho ugh t he 
Government wanted the Court to require a Cha p t e r 11 debt or to pay 
interest on its t a x priori ty c l aim purs uant t o § 26 U.S . C. § 66 21 
(198 2) which is a ra t e based upon a six-month average o f t he prime 
rate quoted by comme rci a l bank s . to l a rge busi nesses . The debtor , 
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on the othe r hand, d e s ired to pay a n interest rate which 
r epresented the Gove r nment's cost o f money, wh ich woul d fluctuat e 
o ve r the years and would be much lower than the §6 621 rate . 

Th e Court c o ncluded that ''the d e btor must pay t he 
governmental unit interest on the deferred payments at the 
'preva i ling market rate' for a l o a n with a term equal the pa yout 
period in t he particular case, wi t h due con sideration to the 
existe nce and quality of any sec uri ty and the risk of s ubsequent 
defaul t " . Page 12, Slip Opinion. 

Since unde r 11 U.S .C . §1325( a) (5) (B) a debtor in a Chapter 1 3 
case is required to give the cre d i t or i t s present value in the 
language of t he Code sec t ion is a lmost identical to that of 11 
u.s.c. §1129(a ) (9 ){ C) which the Eighth Circuit h a s recently 
construed, the Court deter mi ne s that t he Neal Pha r ma cal Company 
case analysis applies to this c ase prese n tly unde r consideratio n. 
Th e r efo re , the d e b tor in this cas e mu s t pay the secured cre d i t o r 
interest on the defe rred pa ylile n ts a t the "prevaili ng ma rket rate " 
f or a loan with a t erm e qual t9 the payout. In t h e particular 
ca s e, with d ue considera t ion t o the existe nce and qua lity of any 
security and the r i s k of s ubse quent defau l t. Th e prevailing 
market rate for a three-ye ar fi xe d ra t e loan secu r ed by a real 
e sta te mo rtgage is 10.75%. The secur ity offered to the cred i tor 
is a Dee d of Truit which f or t h e purposes of t h i s ca se i s 
equivalent t o a real estate mortgage . The Court has no evidence 
before it of the risk o f non payment, e xce pt f o r the f act that the 
deb tors were in def a lt prior t o the f i l ing of the Ch apt e r 1 3 c a s e 
and are still in d e fau lt fol l owi ng ·the fil i ng . In othe r word s, 
the risk of nonpayment i s rea l . 

In conclusion, t he object i on to the plan is sustained. The 
pla n shall be confirmed upon amendment which i n c ludes an intere st 
r ate payable to the secured creditor on the amount in arre ars at 
t he rate .of 10.755 per annum over the life of the plan. Debto r s 
h ave thirty d ays in which to amend the plan or the c ase is 
dismissed. 

Separate Journal Entry s hall refle ct the r uling . 

DATED: May 29, 1986. 

BY THE COURT: 

Co~ i cs m~i l ed t o each o f the f oll owing : 
Rich~rd P . Garden, J r ., Atto r ney, 1 90 0 Fir s t Na t' l . Ba n k B l d~ ., 

Linco ln, NE 685 0 8 
Pa t r i cia Knapp , At t o r ne y, 400 Coope r P l az~ Bldg ., 2 11 N. 12 th , 

Lincoln , NE 685 08 
l<c n n c th E: . Sh re v es , T r u stee , 4 2 0 0111 ~1 h ~ Gr~in Exc h cU1<J0 ~1ld g ., Ow ~1h . , , 

6<3 1 02 


