
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTR ICT OF NEBRASKA 

IN THE MATTER OF 

JOHN & MANDY ZAL IAUSKAS, CASE NO. BK8 7-385 

DEBTORS CH. 1 3 

MEMORANDUM OPINI ON 

Hearing was he ld o n November 9, 1987 , on debtor s ' ob jecti ons 
to the I RS claims. The Cour t reque s t e d br i efs a nd the pa r t i e s 
filed two st ipulations of fac t a nd b r i efs by January 29 , 1 988. 
This Memorandum Opinion is fil e d pu r suant to Bankruptcy Ru l e 705 2. 

Appearing for debto r was Ma r y Powers of Omaha , Nebr a s ka .• 
Appeari ng for t he I RS was Daniel Mor r is o f Omaha , Nebr aska. Also 
appear ing f or the IRS wa s Lo r en Mark o f Wa shington, D.C . 

Fa c t s 

Debt or s filed a Cha pter 1 3 pe t it ion on Feb ruary 11 , 1987. By 
stipulati o n the parties agree t hat the IRS has some type of claim 
for personal i n come taxes for the ye a r s 1981, 1 982 , 1983 and 1 984 . 
The i ssues are : 1) Whether 26 u. s .c. Section 633 4 p rovides 
debt o rs with a e xe mption from the IRS d uly perfected l ien. I f 
debtors are c o rrect, the sec ured c l aim is r edu c ed from the val ue 
of debtors' a s s e ts , $2,440 to $1,140 by avoiding t he lien on 
$1 ,300 wort h of personal property. 2 ) Whet he r t he 1 982 t ax 
obligation enj o y s priority status under 11 u.s . c. Sect ion 
507(a)(7 ) (A )( i i ) . Pr i or to the as sessme nt f or 1982 t axe s, wh ich 
occurred o n Ma y 19, 1 986, debtors had submi tted to the IRS a 
s ettlement of f er. The of f er was submi t ted o n November 20, 198 5. 
The IRS rejec ted the offer on January 2 2 , 1987 . Debtors f iled 
their petition on February 11, 1987. 

Conclusions of Law and Di scussion 

1. 26 U. S . C. § 6 334 e xemption. 

The Internal Revenue Code, a t 26 U.S. C. Section 63 34 exempts 
certain personal property from "levy." Tha t i s , s u ch p r operty 
cannot be se i zed in IRS collection efforts. Ho wever , the sect ion 
does not prov i de an e xe mption from a lien o r permit avoidance of 
the li e n. Debtors' objection to IRS claim is overruled. The 
allowed secured claim is $2, 440. 
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2) Pri o ri t y statu s . 

Debto rs ' o b j ec tion to priority sta tus of 198 2 t ax obligation 
is s us ta ined . The Ba nkruptcy Code at 11 u.s. c. Section 
507(a )(7)(A)( ii ) g i ves seventh priority to i nco me taxes wh ich we re 
a ssessed with in 240 da y s of t he bankruptcy pet i t ion plus any 
e x tension of time. If d e btor ma kes an o ff er of compromi se wi t hin 
the 24 0 d ays af t er t he a sses s ment date, then the time t he offer 
was pending pl u s th i rty days i s added to the 2 40 d a y p e riod for 
d e te r mining priority status. 

The r e appa rently have been no cases interpre ti ng thi s 
s ta tuto ry sec t ion, but the Col l iers' c ommen t a tor sugges ts that the 
e x tension i s granted only i f t he offer i n c omp r om i se was ma de 
withi n 240 days after t he a ssessment. 3 Col lier o n Bankrupt c y, ~ 

50 7 .04. 15th Edition ( 1987}. 

The I RS argue s tha t i t should not matte r at wha t time t h e 
of fe r in c ompromis e wa s made, e i the r before o r a f t er t he 
as s essment. The I RS alleg es that once such an o ffer i s made , a l l 
col lec tion ef forts cease and do no t r esume unti l t he o ff e r is 
re j ected. To per it debt ors to make s ch a n offer pr i or t o 
a s se ssme nt, llow IRS review of the offer f o r more t ha n 24 0 d a ys 
be fo r e reje c t i ng the off e r and the n let t he debtor fil e ba nkruptcy 
and tre at t he t ax obligat i on as unsecure d and withou t p r iori ty is 
t o give the debtors a l oo pho l e Congres s did not intend. 

The pl a i n l anguage o f t he s t a tute grant s to the RS a n 
extension of t i me to preserve its priori ty status only i f such an 
of f e r o f compromise was pre s ented to the IRS a f ter the assessment 
wa s made . Pe rhaps Congress believed 24 0 days from assessment da t e 
was suf f i cien t fo r th e I RS to accept or r ej ect an o f fer of 
c ompromis e ma de p r io r t o t he a s sessment da t e. 

The statutory languag e is unequivocal. 1 The Cour t will not 
r e ad the language to mean other than what it s a ys. The 1 982 tax 
cla im is unsecured, not priority, because the bankruptcy petition 
was fi l e d more than 240 days after assessment and no offer in 
compromise was made after the assessment d a te t riggering t he 
extens ion l anguage of the Code . 

11 1 u.s. c. § 507(a)(7)(A ) ( i i): the follow i ng claims a nd expenses 
h ave priority i n the following order .•• al l owed un secured clai s 
of gove r nmental units, only t o the extent that such cla ims a re 
f or--a tax on or measured by income or gross r e ceipts - - as s essed 
withi n 240 days , plus any t ime plus 30 days du ri ng whic h an offer 
i n c ompromise with respect to such tax tha t was made within 240 
days a fter such assessmen t was pend ing, before t he date o f the 
f il ing of t he petition. (em phasis add ed) 

-
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I f thi s opinion requires a n ame ndment to the plan, s uch 
amendment shall be filed with in thirty days. 

Separate Journal Entry shall be filed. 

DATED : Fe b r ua r y 8 , 1988. 

BY THE COURT : 

Copies t o: 

Mary Powers, Attorney, 70 00 w. Center Road, Omaha, NE 681 06 

-~-

Daniel Morris, Ass 't. U.S . At tor ney, P.O . Box 1 228 DTS, Omaha, NE 
681 0 1 

Loren B. Mark, Trial At ty ., Tax Div., CTS, Weste rn Reg ion, u.s. 
Department of J us ti c e, P . O. Box 68 3 , Ben Frank lin Sta., 
Wa s hington, D.C. 200 44 


