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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

JERRY DIBBERN, 
VERNA DIBBERN, 

DEBTORS 

) 
) 
) 
) 
) 
) 

CASE NO. BK84-1202 

Hearing on Federal Land Bank's Motion to Prohibit Use of 
Coll ateral was held on July 9, 1985, with William Hadley 
appearing for movant Federal Land Bank and Norman Wright 
appearing for Debtors-in-Possession. Having reviewed the 
evidence presented at trial, this Court now enters the follow­
ing Findings of Fact, Conclusions of Law, and Orders and 
Memorandum. 

FINDINGS OF FACT 

1. The Debtors-in-Possession are farmers operating 860 
acres of farm land in Hall County, Nebraska, 400 acres of which 
are l eased from others and are not subject to this motion . The 
land owned by De~tors-in-Possession is gravity irrigated and 
during the 1985 crop season is p l anted in corn. 

2. In addition to the farming operation Debtors-in­
Possession have cattle feeding operations in which they feed 
cattle owned by others. 

3. At the beginning of the hearing the parties stipulated 
to the fol l owing facts, which the court accepts as correct for 
this hearing: 

a) On August 24, 19'79, the Debtors-in -Possession 
borrowed $526,700 from the Federa l Land Bank, secured 
by a mortgage on 160 acres, which l and shall be rcferrell 
to as 'l'ract 1 . The mort.gage was properly recor·ded and 
is a perfected first lien on 'I'r <-1ct; l. 

u ) 0 n M a y 1 9 , 1 9 8 0 , t h c De b t o 1 • :·; - 1 n - P o :.; :.> e r; s i :~ r: t-r_') r 1 • c \·if: Ll 
$602 ,GOO from the Fed.; l·al Land B~·ttil ·: , :> 1 ~r~ured tJy a r·::::t·: r::q~·-· 
on 300 acre s, \<JI!icll lanu shal.L be I' C'f i ~ J·rr:~ J to as '1'r ;; ~.:t. .:. . 
'rhe mortga E;e w3.s prope r·ly rec ordcd .'ll !d J ~ <I r'er f'e c t; ~ ·.! 
first lien on 'l'ract 2. 

c) The Pet ili on for• Re 1 i C:> f und•.:-r Charter 11 of t il1.' 
Ban\n'Upl.cy Code was fl 1 ed JurH= 19, J y(lLl. 
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d) On the date the Petition was filed the debt owed 
to the Federal Land Bank on Tract 1 was $623,769.55 with 
interest accruing at $235.19 per day. The debt on Tract 2 
was $646 , 420.02 with interest accruing at $210 . 17 per day . 

e) Accrual of interest is subject to Section 506 
of the Code. 

f) Since the filing date, June 19, 1984, Debtors - in­
Possession have used the land and made no payments to · 
Federal Land Bank. 

g) Debtors-in-Possession have offered Federal Land 
Bank $100 per acre cash rent or $46,000, the agreed upon 
equivalent of fair market value cash rent as adequate 
protection for the creditor's security. 

h) The Federal Land Bank Exhibits 1 and 2, consisting 
of Proofs of Claims with copies of the Promissory Notes 
and Real Estate Mortgages attached may be admitted without 
objection. 

4. Testimony of Mr. Darrel l Smith, a qualified appraiser, 
was presented by the Federal Land Bank concerning the land 
values as of Jw1e 19, 1984, the Petition date and as of date 
of hearing. In addition, Mr. Smith gave his opinion that during 
the twelve-month period since the Petition was filed, the land 
in question had declined in value 2% per month and he be l ieved 
such decline would continue at the same rate through the 1985 
growing season and through November of 1985. 

l\1r. Smith's appraisal of the land values at dale of filtnr, 
and date of hearing was: 

Tract l 

'l'l'LlC t 2 

Date of Filine; 

$640,200 

Date of Ilenrln(~ 

$5214,3l42 

$1118, 13 2 

Jerry Dibl'L't·n, O tt C' nt' tit~ J)cbtor·s -i n- ro~>:3c~:;ion, f.r·:-. :-Jf':! r: d 
t h z..t t on t 11 e d a L (~ or r i u 11 e: t h c tot a 1 v a 1 u ~; of bot 11 r' R r c (~ l :; ,,, n;, 
~. 8 2 8 , 0 0 0 , a~ s 11 o 1·m on t 11 e s c il e d u1 c :::; i.n c 1 u d c: d w l til U1 (! r ~:; i \.:! on 
ro1· Heller. 

~·Jr . Frfl!J!.; Frust, a t'l':11 c:;t::ttf! nppra:l.::;r.::r, tc;.tifjc·d 011 

b·.=hJ.l!' of Dt~bt<)l'S-·in-l'o~;:~ f·':·::~ ion t hat althoue;ll he agreed \·.'1 t. h 
l·iz·. 0mi th th.Jt most invest.c-'r:; :u·(' :..>iltine; h:ick: and waiti liC. f \>r 
1ctnd pr'iecs t o l·ottom out. ~ It<:: ['c_·lt that land pri ce s tJould tH't 
crmU.nue to decJine oveJ' tile next few monti1S . l!1s conclu::ion 
·.-::t:_~ Ll1at dt::t~ l it t \' in J:1ncl v;Jluf~:> !1:td c(':,:v:d. 
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The evidence of the Federal Land Bank concerning the value of 
the land on date of filing, the decline in value s1nce that date, 
and the anticipated decline in value through this crop year is 
more persuasive than the evidence presented by the Debtor-in­
Possession. 

5. On the date of filing, June 19, 1984, the value of 
Tract 1 was $640,000, the Federal Land Bank debt was $623,769.55. 
On the date of filing the value of Tract 2 was $510,510 and the 
debt was $646,420.02, On the day of the hearing the value of 
Tract 1 was $524,342 and the value of Tract 2 was $418,312, 
The value of the Federal Land Bank collateral de9lined from 
June 1984 to June 1985. 

6. The decline in value of the Federal Land Bank's 
interest in Tract lis $99,427, the difference between the 
debt on date of filing and the land value on date of hearing. 
The debt on date of filing was $623,769,55 and the land value 
on the date of hearing was $524,342. Since the Federal Land 
Bank was undersecured on Tract 2 on the date of filing, the 
interest which the Federal Land Bank has a right to be protected 
is the difference between its maximum allowable secured claim 
(which is equal to the land value for Tract 2 on date of fi11ng), 
$510,510, and the land value on date of hearing $ltl8,132. Tllis 
decline in value is $92,368, 

7 . Tl1e total protectable decline in value from date of 
filing is $191 ,805. 

8. Evidence presented by the Federal Land Bank that the 
value of the collate r a l will continue to decline during 198S is 
more convincint:; than cont rary evidence presented t>y Debtors-J.n­
Possession. 'l'he Court finds that the value o f Ute col1nteral 
will continue to decline during the 1985 crop y ear. 

CONCLUSIONS OF LAW 

1. The itttr.r·•.:st o f tfle Federal Land O:ud< jn t he C'.J l l.<ll;':?'1l 
is not adeq uate ly pl'O t; ('C t ed. 

2. The Del)tor~:;-in-fosscssion should l>e rrohibi tr?·l fl''JI It 
usinr; the col1at:et·n1 un t il they provide tr1 r~ F'cdo r.q J L:ll !' t 11,,-,,Ji: 
with one or lll('l' ~ f'ot·tns of ad0quat~ protc•c t i on a~; pr" v l·: ·-·..J t•.:t 
11 U.S.C. §361 in an amount equivalent to the Llecljn~ 1n v aJ u n 
of the co ll atepaJ, O t ' ~·19 1,805. 
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J'I1EMORANDUM 

This matter comes before the Court on a motion by the 
secured creditor, Federal Land Bank, for an order proh i h!tinc; 
or conditioning the use of collateral pursuant to 11 U.S.C. §363(e). 
The Federal Land Bank has established that it has validly perfected 
mortgages on the tracts in question. It has further established 
that the value of its collateral has declined since the date of 
filing and will continue to decline . 

The Debtor-in-Possession has cited three cases for the 
proposition that a payment of market rate cash rent is adequate 
protection for the creditor in this case. The cited cases 
are In Re Rowe, 43 B.r. 157 (E.D. Mo. 1984), In Re Rolanco, 
Inc., 43 B.R. 153 (E.D. Mo. 1984) and In Re Kel l er, 45 B.R. 469 
~. Iowa 1984). The cited cases were decided on a motion for 
relief from automatic stay under 11 U.S.C. §362 and in each the 
Court found that the value of the collateral had not declined 
since the date of filing. Based upon such factual findings, 
the Court, at least in one case, In Re Rolanco, Inc., 43 B.R. 153 
at 156 (E.D. Mo. 1984), found that the creditor was entitled to 
compensation equal to the renta l value of the land in question. 
The Debtors-in-Possession have offered the rental value of the 
land as •:adequate protection" of the interest of Federal La nd 
Bank. 

Since in this case the value of the collateral has d ec lined 
and will continue to decline, the cases -cited by the Debtor::;-in­
Possession are not applicable. 

Cases which are appli.cable are Ir~ Re J'l1ureJ.:--!..!_oldin~;; -~., 
75 F.2d 9111 (2d Cir . 1935) .J.nd In Re Hartin, '1<>1 F.2d q·;: 
(8th Cir. 1985) . 

In fvlurel , Jude;c l!:llld ex plaine d that "adequate pro tecti on•· 
mu s t be conq1letc~Jy coml' cnsatory . 

I n ~art _iJ.:!_ , t ll e E .t r, h t II C i r c u 1 t in t e r p 1' e ted t h P. rn can i n ~~ 
of' :.:l•J-} quat'.' rr·,_;1,··r.t ton nn :1 mot i c1 11 by J)r>htr> r :3- jrt-Po;.:;c·ss j rm · (~ 

u:-:. ·.~ ,_. •t:..;h C't.'l.l:ll•_· t· :t.l ;liid Pl' C:.JV idt~ l !H ~ t:l't•dj t(' I' A fj r :>t l j r~n nn :"\ 
f'u t ut··~ Cl'l~ l ' · 'J'i 1·: Cou t· t citc•J 1vl tl1 ilP!lr'Ov.'J.l t.hr~ :>t 3.t:.-~ ll t et tt i:1 

.I.!..!_B_Q __ {unc l' i ~0.U __ I:_l:~l'_L!.l~;_}.:.__l_~1.!J_\_:I_!}l_!'_L,L0.~.-Ir_t_ <;;_!. _. 'i 3 II F. ;, J IJ :-' (, , 1~ Y> 
1 ·~l · f l 1''1 1' J ... 1H II) t·f·•·)f· ' 1 dn l> \.:01 ' "•·f,··tl l (j ~l' ' l l•' ' ll']'' "') "'O"'"'~b] (• q • ,· i··J, \ • ... V ~ . ' "" • ' lt. V '• • ~ ~ ~ .. 1 o ( . o) •' • ,7 I l • ~I ; • .) o I I . • , 

·~!le clr· c um !:;L:tttt> ·~; o f t. f l(• c;'l~>r~ provide t:llP cr\~ dit: or w1 tll t:h ·' ·: :} 1.1·: 
o [' i1:i.s bi:lJ',~ :1 int :d f'or l'ic:ht s ." 

T:) bL' t'u1Jy eompc n~;atory ar. f-lurel rcrplirc:-:; :1 11cl to r,ivc t.hc; 
c t··.·djt. o r Ll1•.' v ;:l l Ll"~ or· !1j s h ~ll't':a tn-:-·as-s t.nt~"d in l\1.1rtln_, t:h ·} 
~kbto J' must: prov.ille :)s '' :H l:·qu .:-~te prote c tion" v.'l lu ;;-\.,l.ifch t~ 
equival,~nt to tlw d ec Jlrte h1 value of t ile coJlntc;ral. 
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The Debtors-in-Possession's offer of $46,000 is not equiva-
lent to the decline in value of the collateral of $191,805. Therefore 
the secured creditor has not been offered adequate protection. 

For the foregoing reasons, this Court sustains the motion of 
the Federal Land Bank and prohibits the further use of collateral 
by Debtors-in-Possession. 

BY THE COURT: 

tcy Judge ( .· 

Copies mailed to each of the following: 

William R. Hadley, Attorney, 1000 Woodmen Tower, Omaha, NE 68 102 

Norman H. Wr~ght, Attorney, 500 Electric Building, Omaha, NE 68 102 


