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!,1E~10Ri\N!JW1 OP L\liON RE CLARIFICATION OF ORD!::R 
GRANT!: G RELIEF FROM THE AUTOMATIC STAY 

c:'h is .-::attc:: r co;t~es beLyce the Cou.::-t on a requc::st by the 
Fede r al San~ 3ank to cl a rif y its order entered November 8 , 1985 , 
by Journal entry !;hie sustained a motion for .::-e l ie f f iled by the 
?ede.::-31 Land Bank. T!1e r~atter \vas heard at a status h earing on 
~9r i l 1 8 , 1986 . A9?ear ing on beha lf of the Federal La nd Ba n k was 
Ger a ld ~ riedri chsen of Fitzge rald & 3rown , Oma ha , Ne braska . 
Appe r ing on behalf of the debtors and d ebtors-in-possession was 
Norman Wright of Fraser , Stryker , Veach , Vaughn, Meus ey, Olson , 
Boyer & Bloch, P .C., o f O~aha , Nebraska. 

Issue 

The i ssue ~eems to be a simple one , but it has not been 
a ddressed by other cases or the commentators . The is s ue is thi s: 
if a creditor files a motion with the Bankruptcy Court requesting 
~elief from the a utomatic stay of 11 U.S. C. §362 and requesting 
~ermission to commence for e c l osure of a mortgage, i f ~ the Court 
grants the requested relief, may the creditor not only file a 
State Court foreclosure proceeding , but also reques t , within such 
proceedi n g , the appointment of a receiver pursuant t o State law. 

Decis i on 

The r elief granted by the Court is limited to t h e prayer in 
the ~otion for re l ief . Therefore , if the prayer does no t req ue s t 
~ermission to seek the appointme nt of a receiver , the order 
gra::tins r e li g f does not per~it such action. _ In this cas e , that 
<:~e:: ns t:l 3 t th e Fe d era l Land Ba n k ' s r equest for the appointment of 
a rece iver was ina?~ropriate and , if it d e sires a u t hority t o 
r eque st 3 St te Court arpointme nt of a receiver, it mus t come b ack 
to 33 :-tkruptcy Co urt a nd ma ke a. sp·.: c i f i c request in a n e w motion 
f::;.::- r el i e f f r o >:t the a utomati ~ · stay . 
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Anal ys is 

~hen a C a p ter 1 1 bankruptc y petition is filed, as it was i n 
this case, the debtor, as de btor-i n - possession, ass umes s o me of 
the powers of a tru s tee . 11 u.s. c . §1107. The trustee has 
certai n a vo iding powers und e r 11 u.s.c. §544. One such avoiding 
power is to avoid an unpe r f ec ted interest i n personal p r o perty 
such as r e nts and profits resulti ng from the harvesting or sa le of 
the crop. 

Under Ne b r a sk a l a w a ~ortgage e d oes not have a ~erfected 
interest, in r ent s and prof its unless the mortgage document 
includes such an interest and a receiver is appointed dur i ng a 
pe nding for e clo sure act ion in State Court. See Huston v . 
Can field, 57 Neb. 345, 77 N.~l . 763. If, as in t his case, no 
r e ce ive r wa s appo in ted pr i or to bankruptcy being filed and no 
f ore clo su re acti o n was started prior t o bankruptcy being fi led , 
~ ~2 debt~r-in-pos ses s ion has the avoiding powers of 11 U.S.C. §544 
~nd the cred itor's i nte rest in th e crops , rents a nd prof its is 
subo rdi nate to t hat o f t he d e btor-in-)o ssession. 

In this case, no f oreclosure a ct ion was f iled prior to the 
~a nkru p c y being fil e d. In this case t h e cred i tor has a mortgage 
o n th e land a nd the mo r t gage d o cume nt s recite that it ha s a r ight 
to the ap~ointment of a r ece iver and a r ight to the r ent s and 
profi ts. Since t he a v oiding power of the d ebtor- i n-possession 
i n ter fer es with the c reditor ' s enjoyme n t of i t s c ontra c tua l r ight 
to the rents and prof i ts, the c r e d itor is prohibi t ed from 
e xerci sing those rights unless the cred i tor is granted t hat 
a uthori ty by the Bankrupt c y Court . The credi tor can be gran t ed 
those ri gh ts if ~uch rights are requested i n a motion f or r el ief 
fro m st ay a~d the debtor-in-possess i on has not ice tha t the 
credi t or i s attempting to p ursue i ts rights against ren ts and 
profits a nd its righ t to the appointment of a receiv e r . With the 
a ppropriate l a nguage in the motion fo r relief from stay the d ebtor 
i s in a posi t ion to u rge the Bankruptcy Court to limi t or modify 
any orde r granting the creditor relief from the automatic stay. 
Without s u ch language in the mo t i on, the d e bto r i s without notice 
tha t the creditor i s attempting to pu r sue suc h r ights wh ich may be 
s ubo rdinate to the rights of the d e btor-in-possession. 

The creditor a rgues that the requ e st for appo intmen t of a 
recei ver i s inhe r ent in a mortgage fo rec l osure acti o n . It, 
t~e re f ore , argu es that if it is gra nted rel i ef from t h e automa ti c 
s t ay to pur s u e a ~or tgage forec l os ure act ion, it s hou ld be 
c o n s i der e d to have a ll of the r igh t s under State law to which it 
i s e ntitl ed . Those include the right to r eque s t the appo intment 
o f a r ece ive r in a pe nd ing f orec l osu r e act ion. The Nebra ska 
S t a tut e s :nak e th i s d i st inction between mor tgage forec los u re a nd 
the 3ppo intme nt of a rece i ver very c lear . The f o r ec l o s ure 
s ta t u t e s beg in a t §25 - 2137 Nebr aska Re v i sed Statutes . Se ction 25 -
2 1 39 o f the Ne b r s ka Revi sed Sta tu tes s tates : 
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"l'lhc= n a pet it ion shall be f iled f or the 
sa tisfa c t ion o f a ~ rtga g e , the c8urt shall 
ha v e the p o wer only to decree and co~pel the 
de l ive ry of t h e possession of the p remis e s to 
the pur-chaser thereof." 

----------

In othe r \·lords, unless t he re is specific la ng uage in the 
petition for foreclosure r equesting th e additional relief of the 
a~?ointmen t of a receiver , no such r eceiver shall be appointed . 

T:le ~ l e0r'1S ;(a :=: e\l is e d Sta t u te s co11ce rni ng r ece i vers !)egin at 
§ 25 -108 1 . The Nebraska Statues provide severa l grounds for the 
app ointment of a r e ceiver but such appointmen t is not au tomat ic 
eve n if the l ang ua ge i s proper ly in the p e tition . The reque st fo r 
t' e ap-;:>oint :r1ent o f a rece iver- is addressed to the sound , e quitable 
dis c r etion of th e Court . Se 2 Cre s s~a n v . Bo h am , 129 ~eb. 201 , 
2 6 0 >1 . )J • 8 1 8 • 

In sum~ary, t h e co~mence~~nt o f an action to forec l ose a 
~o=~ga g e is diff e r e n t fro~ t he corr ~encemen t o f an action to 
f ore c l ose a mortgage and to reg ue~t the a)90i n t~ent of a rece i ver 
by t~e Sta t e Court Judge . Si n c e t he r e ar~ two differen t ~a tters 

to ~e ~a ken up i~ one t ype of act i on, it is t~e o~inion of th i s 
Cou rt tha t a crejitor desir i ng to jo both , that i s , to foreclose a 
~ortgage and to have a r e ceive r appo inted , ~u st give no t ice of 
that int e n t to t he de b to r -in-possession and to the Court . 
Oth ~ nvis e , the orde r gran ting re l i< ·f wo uld e x ceed the r e l ief 
req uest e d in the motion. 

~ ince the notion f o r rel i ef d id not r eques t a uthori t y to 
obta in t he appo int~ent o f a receive r and the order did n o t 
s pecifically expand upon the speci f ic reli e f reques ted , t he o r der 
for r el i ef entered on Novembe r 8 , 1 985 , did not grant the F e deral 
Land Bank authority to request the appointment of a r eceiver in 
the S t a te Court mor tgage f orec l osu r e proceedi n g. 

DATED : April 30, 1 986 . 

BY THE COURT : 

Copies ma il e d t o eac h of the fo ll o win9 : 

~ or~ a n ~ - Wr ight, Attorney, 5 00 Electr ic Bu ilding , Omaha , NE 68 10 2 

'~o r J. l d L . Fri c dr ich :::.;t2 n, ll.t t or n cy , 10 00 \'l oodr;~e n Tower , Omaha , NE 
6 3 0 2 


