
UNI TED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

J EROME M. KRAMHER, CASE NO. BK8 -12 42 

DEBTOR A86-290 

J EROME MARTIN KRAMMER CH. 7 

Pla inti f f 

vs. 

HONEYWELL, INC., 

Defendant 

MEMORANDUM 

An ev i dentiary hea ring on Jerome Krammer 's, plainti f f /debtor , 
complaint wa s he l d Apri l 6, 1988. Howard Duncan, P • . , Omaha , 
Nebraska, appea r ed on behal f of J e rome Krammer; Terrenc e Mi chael 
of Ba i rd, Ho lm, McEachen, Pe dersen , Hamann & Strasheim, Omaha, 
Nebraska, appeared on beha f o f Ho n e ywel l, Inc . , de f endant. 

The parties agreed that the pre trial s t atement with i s 
a tta che d exhibits would cons t itute a s tipulat i o n of f c t s. At the 
conclusion o f t he hearing , t he Court ordered both pa r t i es ~o 
submit legal arguments whic h have been r e ce ived and re ie~~d. 
This memorandum i s t~ e Court' s f ind ings cf f ac t and conclus:ons ~ : 
law as requi r ed by Bankr. R. 7052. 

Statement of Facts 

Jer ome Kra mmer (debtor) was t erminated f rom h is employment 
with defend a nt , Honeywell, Inc ., ( Honeywell ) on May 1 7 , 1 985 . 
Upon termination, debt or signed a p romis sory note t o Hone jwe l l in 
t e a mount of $19, 830 .2 7 . This debt, owe d by debt o r to Honey well , 
aros e out o f hi s employme t wi th Hone wel l . Debtor agreed ~o 
repay the amount due i n 6 0 consec utiv i ns t allmen t s beginn · ng n 
June 1, 1985. 

As of 
$3,763.6 5 
1 985, t he 
submitte d 

t he da t*t~ termrrra~t ion, debtor had a ccumu a t e d 
~T n~~R~a@a~K~ay. In addi t ion, sometime i Ma y , 
ccounting firm, eM o itte , Haski ns & Sell s , had 
o Ho~fft;w~~lS~~ beh.: lf o f d ebto r a cla im of $5 , 01 0 f o r 
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r e i mbu r s emen t of excess United St tes t axes pai by debt or. Thi s 
amount represented f u nds to be paid t debt or as par t of 
Hon e ywe ll ' s t ax e qual ization plan f or employees who worked outs i de 
of t he Un ited States a nd w s generated during deb t or's 1 984 t a x 
year. Exh i b i t No . 8 a ttached to the pret r ia l statement ent i tled 
an " e xpense adv a c e sta t e ment" credits the $ 5,01 0 to debtor. The 
c redit was entered May 11 1 198 5. 

Deb t o r d i d not make t e fir st payment on t h e pro missory note 
wh ich was d ue June 1 1 198 5. Some t ime af te r June 6 , 198 5, 
Ho neywe ll declared the ent i re no t e due a nd payable and set o f f 
both t he accrued vacat i on pay and the tax equalization sum agains t 
t he a mount due on t he promissory note . 

I n A r i l , 1986, debtor f iled hi s pet i tion f o r Chapter 7 
r e l i e f . De btor 's schedul e B-3 listed the tax equ a l iza ion sum and 
the accr ued vacation pay. Trustee abandoned these a ssets on June 
1 9 , 1 9 8 6, a nd t he Court discharged debtor in September , 1986 . 
Af ter t he Court sus tained debtor's motion to reopen h i s Chapter 7 
case , debtor filed t his adversary proceeding in Oc t ober , 1986, 
r e q uest i ng o neywel l , pursuant t o 1 1 U. S.C. § 5 42 , to turn over 
the wi thheld vacation p a y and tax equalization sum to debtor, or 
in the al t e r nat ive t o t r ustee . Trustee d i d not receive notice o f 
the comp l aint and agai n abandoned the assets in September, 1987. 

Discussion 

Becaus e the p romi s s ory no te states t ha t it will be governed 
by Ari zo na law, d ebt or re lies on Ari z o n a Revised Statutes to 
support his turnov e r r e q uest . He claims that t he vacat ion pay and 
tax e q uali zati on s um a r e wages as d e fi ned by state l aw a nd t ha t 
wage s c annot be withheld f r om an emplo yee mo re t han three working 
da y s af ter t erminat ion - - the e xcept i ons p r ovided i n the s t a tu te a r e 
not a ppl i cable here. Th u s, he argues , the s et-off was imprope r as 
he had a n absol ute r i ght to t he f unds before he d e f a ul ted o n the 
note . 

Honeywe ll cla ims that t he p resent c ase does fit one of t he 
e xcept ion s permitting an e p layer to wi th old employee wag es . 
Even t hough t he except ion requires the amount t o be in d i spute, 
the r i g ht of set- of f is a common aw r i ght which cannot be 
asserted without a liq uidation of the amount c la imed . Fur t her, 
pursu nt to 11 U.S. C. § 553, se t-off i s a v a lid defense to a 1 1 
U. S .C. § 5 42 t urnover r equest bec ause bo t h debts aros e 
prepetition . 

T e re l eva n t Ari zona statu tes r ead a s f o l lows: 

1 ) "Wages " means nondiscre t ionary 
compensat ion due an emp l oyee in retu rn for 
l a bor or services r ende r e d by an employee for 
wh ich t he empl oyee has a reasonable 
expectat i on to be paid ;hether de t ermined by a 

-



-3--

t i me, t ask , p i ece, c ommi ss ion or o the r method 
o f ca l c u l at i on. Wages include sick pay, 
v aca t ion pay , s everance pa y, commis sions, 
bonuses and other amoun t s p rom i sed when t .e 
employe r ha s a pol i c y or a prac tice of making 
such payments. 

Ar i z. Rev. Stat. § 23- 35 0( 5 ). 

2) No employer may wi thhold or di ve r t a n y 

Ari z . Rev . 

portion of an employee's wages unless one of 
the following applies: 

1 . The employer i s required or empowered t o 
do so by sta te o r f ederal l a w. 

? The employer h s pr i or wr i tten 
authorization fr m the e mployee . 

3 . There is a rea s onable good faith dispute 
as to the amoun t o f wages d ue , including t he amou t 
o f a n y counterclai m or a ny claim of d eb t o r , 
r e imb r semen t , re c oupment or set - off asserted by 
t he employer aga inst the employee. 

t at . § 2 3- 3 52 . 

3) When an e mpl oye e i s d i sc harge d from the 
s erv i ce of a n empl oyer , he sha l l be paid wages 
d ue h im wi thi n three work i ng days o r the end 
of t he next regular pay p io , wh i chever s 
sooner . 

Ariz. Rev. Stat. § 23-353(A) . 

4) If an emp loyer, in vio l a tio n of the 
provi s i on s of t h is c ha pte r , s hal l fai l t o pay 
wa ge s due any emp l oyee, s uc h empl oyee may 
r ecove r in a c i vil act ion a g a inst an empl o yer 
or f o r me r e mp loye r an amo un t whi c h is tre ble 
t he amount of th e uncla imed wa ges. 

Ar iz. Rev. St at. § 23 -355. 

Appl y i ng t he Ar i zona s tatutes t o t he i nstant f a ct s, the Cou r t 
f i nd s as fo l l ows: 

1. The accrued va ca tion pay and t he t a x e qualiza ti on s um a r e 
wa g e s as def i ned by Ar izona l aw . Ar iz . Re v . Stat. § 23-350 ( 5) ; 

2 . Thes e wa ges were due to debt or wi t h i n three busi ness ays 
of d e bto r 's t erminat ion f rom e mployment, Ma y 17, 1985. Ar i z . Rev. 
Sta t. § 23-3 53 ( ) ; 
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3 . Honeywell's r igh t of set -of f origina e d when deb t or 
de fau lted o n the promissory no t e, June 6, 1985 ; 

4. The a ccr ued va c a t ion pa y and t he tax equalizat i o n sum 
we re liquidated d ebt s owed t o debtor p i or to debtor's default on 
t he promissory note. 

Thu s , t he q ue s t i ons before the Court are : 

1 ) 
s et-of f 
s et-of f 
eq al i z 
l a w? 

2 ) 

Whether Honeywel l may p r perly assert the defense o f 
i n a Section 542 tur nover action when Honeywell's right of 
did not e x i st at the t i me the vacation pay and tax 
t i on sum became due a nd paya b e to debt r unde r ~r i zona 

Whe t her debtor is the proper party t o bring t is act ion? 

First , the s tatutory l a nguage of Section 23 - 3 52(3 ) wh i ch 
per mi t s a n mpl oye t o wi thhold wages if t here "i s a reasonab l e 
good f a ith di sput e as t o the amount of wages due, i ncluding the 
a mount of any ..• se t - o f f a s s e r t ed by t he employe r agains t the 
e mp loye e" is not relevant ecause , ba sed on t he Cou r t' s fi nd i ngs, 
~oneywell h ad no righ t of set-of f a t the time i t wi thhe l d d e bto r' s 
wag e s . However , under Ar i zona l a w, debtor c ould hav e in i t i a t ed a 
civi l a c t i on to recov e r h is unpa i d wages. Ariz. Rev. Stat. § 23 -
355. If debtor had e xerci s ed t h i s r ight p rior to hi s default on 
t h e promi ssor y no te, Honeywe ll ' s ri gh t of s t - o f f wou d not have 
mat red. 

Gene ral ly, a par y cannot assert s e t-off unl es s the subJ ec t 
ma t ter o f the set -off i s uch that it c ould be aintai ned a s an 
inde pe den t c us e of ac t i on . Scovi ll e v. Vail Inves tment Co., 10 3 
P . 2d 662, 668 (Ar iz . 19 40 ); 80 C.J. S . Set-of f a n d Co un t e rc l a im§ 
2 5 (1953 ). Therefore, uring t he widow o f ti e between debtor 's 
t e r minat i on a nd hi s default on the p r omissory note , Hcneywell 
c ould not have claimed set-cf f a s a defe nse. However, . o neywell' s 
righ t to se t -off mature d as a separa te cause of a c tio n o n the da te 
debto r de fa ul ted o n the promis s ory no t e . I n o h e r wo r ds , o n June 
6, 19 8 5 , Honeywel l could have i nit iated a n a cti o n a gainst debt or 
for enf o r c ement of the terms of t he note and, simi lar t debtor's 
rig ht to init iate civil action, h a d a conti n ui ng righ t t o do s o 
unt i l deb tor filed his Chapter 7 peti t i o n fo r e ief in Apr il, 
1986. 

Furthe r, the g e neral rule of s et-of f does not r e qui re '' the 
set-off [to ] h ave been a legal subs isting c laim a t t h e time the 
r i ght o f a ctin a ccru e d t o p lainti f f o n h is claim in suit ." 8 0 
C. J.S. Set -of f a nd Co nterc la im § 2 7 (195 3) . Th e Cou r t fi nds n o 
Arizona deci s i o n wh ich c ont radict s t his rule. 

One of t h e purpos e s of se t -off i s to p r e v en t i ndependent 
suit s be t wee n l ike parti s particular l y when one c l a i man t is a s 
ent itle d to payme n t as t he other . In t he instant case , f ollowi n g 
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deb t o r ' s default u pon the note, Honeywell and deb tor WPt _: mutu~lly 
i d ebted. F dera l ba kruptcy law is i n accord with thi s 
rinciple . ee 11 U.S. C. § 553 ( a ). In the bankruptcy s - tt ing, if 

a cre d i tor cou ld no t as sert s e t-off as a def n se , the cre ditor 
wou l d have no o t her a dequate mea n s for recov ry of i ts cla1 .. 

Debtor's mo t ion to t urn over the accrued vaca t i on pay and Lax 
equal i zation su is overruled . Honeywell may properly as s ert 
se t - ff as a defense. 

Second, trustee's abandonment of the disput ed assets cou l d 
perm't debtor to bring this t urnover action. However, trus t ee 
a bandoned the assets in September , 1987, eleven months after 
debtor initiated this adversary proceeding and trustee did not 
rec eive notice of debtor's complaint. Additionally, Honeywell's 
c ounsel did not receive not i ce of t rustee's Septembe r, 1987, 
a bandonment . 

As a result, the Court ' order overruling debtor ' s mo t ion wi l l 
no t be final fo r thirty days t o allow trustee an opportunity t o 
intervene and pre sent e vidence or addi tional legal arguments. 

Se parate journa l e n try to be fi led this dat . 

DATED: July27 , 1 988 . 

BY THE COURT: 

Chief J ud 


