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63 BR 23 

This matter carne o n for a hearing on January 31, 1986, in 
Omaha, Nebraska upon t h e c redito r 's mo t ion to reco nsider the court's 
order of December 9, 198 5, where i n the lien of ITT Financial 
Services was avoided. The debtors we r e repre s e nted by Mary T. 
Power s of Omaha, Nebraska. The c redito r was r epresente d by Douglas 
E. Quinn of Pieper, Thompson, Crounse and Quinn, P.C., Omaha, 
Nebraska. 

Facts 

Debtors filed their voluntary pet i tion und e r Chapter 7 of the 
Bankruptcy Code on July 31, 1985. On Schedule B-4, debtors claimed 
as exempt: 

cash on hand 
deposits (Chanute Credit Union) 
household goods & furnishings 
books, pictures, etc . 
wearing apparel, jewelry, etc. 
equity in 1981 Datsun 

25-15 52 
25- 15 52 
25-15 5 6 
25-1552 
25-1556 
25-1552 

TOTAL 

$ 20 .00 
10 . 00 

2500.00 
300.00 
400.00 

0 0.00 

$3230.00 

On Se ptember 30, 1985, the debtors filed a motion to avoid the 
lien of ITT Financial Service s pursuant t o 11 U.S.C. §522(f) (2 ) in 
a ster·eo system and color television. This motion was heard, and on 
October 28, 1985, this court entered an o r der overruling the debtors' 
motion to avoid lien. 

Subsequently, the debtors filed a motion to reconsider, which 
was heard and sustained on Decembe r 9, 1985, and another motion to 
avoid lien (same subj e ct matter), which was set for a hearing on 
December 19, 1985. ITT then fil ed a motion t o r e con s ider the order 
avo idi ng its lien. Pr ior t o t he hea ring on ITT's mo tio n, deb tors 
~ere granted a discha rge on J ~ nuary 16, 1986. 



At the Janua r y 31, 1 986 hearing, the debtor s r e q u es ted l eav e 
to amend their claim of exemptions to make s uch claim more s pecific. ~ 
The cour t grante d t he debtors ten (10 ) days t o propose a mended 
exemptions and both partie s t i me t o submit b riefs. Th e cred itor 
submitted i ts brief. The debtors decl i n ed to brie f t h e issues, but 
amended the i r schedules as fol lows: 

cash on h and 
depos its · 

(Chanute Cr edit Union) 
household goods & furnishings 

( including but not limited t o 
a Mangavox TV , a JVC rec e i ver, 
a JVC t ape d e ck, a nd tuner ) 

books and pictures 
wearing appa r e l, jewel ry, etc. 
equity in 1981 Datsun 

I ssues 

25-1 55 2 

2 5-15 52 
25-1556 
2 5- 1552 

25-1 5 52 
2 5-1552 
25-15 52 

TOTAL 

$ 20. 0 0 

10.00 

25 00 . 00 

300. 0 0 
4 00.0 0 

00 . 00 

$3 23 0.00 

(1) Are d e btors permitten t o amend the ir schedules relat ing 
to exemptions af t e r having been di s c harg e d by the Ba nkruptcy 
Court? Answer: Yes. 

(2) Can a ste r e o s ystem, a nd a 25 " color televi sion be con 
sidered e x empt under Neb . Rev. Sta t § 25-1 556 a s "nece ssary " 
furniture or under per sonal pro perty exempt ion Neb . Rev. Stat 
§ 25-1 552 if the amendment is allowed ? Answer: Ye s . 

Decision 
A. Amended List o f Claimed Exe mptions 

Subdivision (a) o f BR 4003 implements Code §522 (1 ) which pre 
s cribes that the debtor shall file a l ist of proper ty that t he d ebtor 
cla ims as e xempt. Unfortuna t e ly, BR 4003 is silen t a s t o t he pro
cedure for amending the list of claimed exemptions and the time 
frame in which the amendment s may be f i led. However, since the 
debtors' schedules are the vehicle for listing e x e mptions , it f ol lows 
that r eference must be made to BR 1009, which dea ls with ame ndments , 
petitions , sche dules a nd lists. Unde r Rule 1009 the debtor may 
a me nd the sche dules, including B-4 c ontain ing the l isted exemption~, 
at any time as a matter of course un t i l the case is c l osed. 6 Norton 
Bankruptcy Law and Practice Rule §4003 , p .223 . Th e fac t that the 
d e btor has the right to amend the s chedule s as a matter of right does 
n o t n e c essarily mean that any addit ional cl a im of e x e mptions ulti 
mately wi ll b e a llowe d . It is clear tha t a trustee or any party in 
inte r est h a ve j ust as much right to object to t he additiona l claim 
of exe~ption s as the y have to ob ject to t he o rig ina l c laim of 
e xemptions . De cisio n s unde r the predecessor Rule to BR 4003, former 
? ul 110, v a ri e d . Amendments were a llowe d ab sent prejudice or 
~ e t rimental r e liance . In re Broc k, 10 BR 67, 4 CBC 2d 4 36 (BC WD 
i·:ic h, 1 98 1); In r t-1a xwe.!_l , 5 BR 5 8 , 2 Cl3C 2d 1000 {BC ND GA , 1 980 ); 
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In r e Burgess, 1 BR 421 (BC MD Tenn, 1979); In re Gr iffin , 1 BR 
653 (BC MD Tenn, 1979 ) . Amendments we r e d isallowed where the 
trustee had taken s ome action to sell or c ollect t he property in
volved. In r e Houck, 7 BCD 48 6 , 9 BR 460, 3 CVC 2d 956 (BC ED 
Mich, 1981 ); In re Eldridge, 15 BR 594, 5 CBC 2d 841 (BC SD NY, 
1981); In r e Santano, 3 BR 210 (BC ED NY, 1980). Amendments were 
allowed even after the trustee had t ake n act ion to deal with the 
property, but only if the debtor reimbursed the trustee for the 
expenses inc ur r e d and c ompensated the trustee ' s attorney for the 
professiona l se r v ices per formed in connection with t he property 
claimed by amendment a s exempt. In re Stewart, ll BR 447 (BC ND GA, 
lS81); In re Boyer , 7 BCD 88, 7 BR 930 (BC Idaho, 1981); In re 
Mestsching, 6 BCD 445, 4 BR 519, 2 CBC 2d 301 (BC Idaho, 1980). ' 

It is t he determin tion of this cour t that, since the Rules do 
not establ ish a clear de adline f or amending the list of property 
claime d as exempt, s uc h a deadl ine should not be r ead into BR 4003, 
and the debtor may a mend the sch edules includ ing Schedule B-4 c on
taining the listed exemptions, at any time as a matter of course 
until the case is closed. However, upon ob jection by a party in 
interest, the court will look a t the particular c i rcumsta nces of 
each case to determine whether the interests of adverse parties may 
~ave ves ted by pre j udice or laches. 

~ ITT argues that debtor didn't include t he items in its lis t of 
exemptions. Debtor argues t hat s uch items were s cheduled but per
haps not a s c learly as they could have been. ITT cla ims to ha ve 
spent considera b le time, effort and money in attempt i ng to enfor ce 
t his lien, and laches applies. In t h i s case, the court does not 
see any clea r and compelling showing that ITT has put forth great 
efforts in r e lia nce upo n the debtors ' origina l s c hedule o f amend
ments, and, hence, debtors' amendment of the e x emptions will be 
allowed. 

B. Allowance of Exempt i on 

Under the amende d l i st o f exemptions , debtors spec ifically 
listed as e x empt prope rty, household goods and furn i shings , i ncluding 
Magnavox TV, a JVC receiver, a JVC tape deck, a nd a tuner, under 
Ne b. Rev. Stat. s e ction 25-1556 and section 25-1552. The pertinent 
s ubdivision (2) of Section 25-1556 p r ovides: 

No property h e reinafte r me ntione d s hall be liable to 
attachment , execution o r sa l e on any fi na l proces s issu e d 
from a ny cour t i n th i s s tate , a gainst any per son being 
a re s ide nt of this state: ... (2) a ll ne cessary we aring 
apparel of the debtor and his family; all kitchen uten s ils 
and ho u sehold furn i t ure , t o b e se l ected by the debtor , 
not exceeding i n va l u e fi f tcl'n hundred dollars : ... 

ITT Qr g ue s t hat de b t or s claiin the s t e reo s y s t e m a nd co l o r tv 
~ t :suant to ~ectio n 25- 1 556 (1) bccQu se th va lue o the s t ereo is 



$18 00 and the dollar limitation o f the e x emption is o nly $1500 and ~ 
(2) because a stereo system and a color t v cons t i t ute luxur y fur
nishing s, not nece ssary furnishings, which the stat ute contemplates. ~ 
Howeve r, the c lau se c onc e rning house ho l d goods does not require t ha t 
such goods be '' necessary" as does the clothing c l ause pre ceding it. 
The present version o f the s pecific exempti on was e nacted in 1969 
when the Unicamera l unde r took a major o verhaul o f t he s peci fic 
exemption and r e plac e d an overly speci fic and generally a rchaic 
provi · ion wi th la .guage substantially similar t o the p resent ve r s i on. 
Act of June 9, 19 69 , L.B. 1076, 1 969 Ne b . Laws 778 (curr ent version 
at Neb. Rev. Stat. s ection 25-1 556) . A subs tantia l body of cas e 
law interpreting i t s p r ovisions h as not yet deve l oped . There are, 
many areas of uncer ta int y c oncern ing the scope of the c a tegor i es o f 
personal propert y s pecifically e xempted b y the prov i sion. Duncan, 
"Through the Trapdoor Darkly: Nebraska Exemption Po l i cy and t he 
Bankruptcy Reform Act of 1978, " 60 Neb. L. Rev . 219 , p . 26 7 (1 981). 
Most of the speci fic categories o f e xempt p roperty were des igned to 
e nable the d ebto r t o ho ld , free from the cla i ms of his credit o rs , 
proper t y neces s ary to protect h im and his family from impoverishment . 
In re Estate o f Grassman , 1 8 3 Neb . 147, 152, 158 N. W. 2d 673, 676 
119 68) ; Winter v. Wi n te r , 9 5 Neb. 3 35 , 34 0-41, 145 N.W. 70 9, 712 
(1 91 4 ); Frazier v. Sya s , 1 0 Ne b. 115 , 118, 4 N.W. 934, 93 5 · (188 0 ) . 

At least some of the specifically exempted property was intended to 
e nable the d ebtor t o reha b i litate himse lf fina ncially. Clay Ce n ter 
State Bank v . McKe lvie, 19 F .2d 308 (8 th Ci r. 1927); I n re Conley , 
162 F. 806 (D .Neb .l907 ). Hence , there is no clear answer to whet he r 
o r not the exemptio n a pp lies o nly to neces sit ie s o f life . However, 
the start ing point wi th all exempti ons is c l ear--the specif i c 
e xemptions are to be liberal ly c on strued i n f avor of t he person 
c laiming t he e xemption. Duncan , "Thr ough t he TrapdoorDarkly . .. " , 
supra . ITT presents no Ne bra s ka c a selaw i n support of its pos ition, 
a nd the clear l anguage o f the statute does not dictate such a resul t . 
No evidence was presented r e ga rding the v alues of t he i tems to be 
exempted except ITT's statement in its brief that s tereo was worth 
$1800. 

No n e theless , assumi ng that the s pirit of 25-1556 provides exemp
tions o nly for ne cessary i tems, this court f inds that t he color t v 
and stereo in this case are not necessities and a r e not e xempt under 
25-1556. Howeve r , given the fact that the amendment of the e xemption 
li s t has b een allowed , ITT's argument s regarding section 25-1556 
s eem me aningless if the debtors can o ther wise e xempt t he p r o pert y 
under s e ction 25-155 2. Section 25-1552, t he personal exe mp t i on in 
l ieu o f home ste ad , provides : 

All persons who have ne ither lands, town lot s , or hous e s 
subject to e xemp tions as a homestead, under the laws of 
t hi s state , shall have exempt from forc e d sale on exe
c utio n t he s um of twe nty-five hundred dollar s in pe rsonal 
pr pe r ty , except wages . The prov i s i on s of this s e ction 
s ha ll not , in any ma nne r , apply t o the exemp tio n of wages , 
t hat subj e c t b e ing f u l ly provided for by sec t ion 25- 1558 . 
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T!-1 is exemption is basically a "wildcard" exemption, a nd the only 
a~?a rcnt limitation on the nature of the personal t y of the debtor 
t0 which the $2500 exemption ma y be applied is t at e x p ressly stated 
i~ th e statute, i.e., the exemption may not be app l ied to wages. 
D·Jnc<.~n, "Through the Trapdoor Darkly ... ", supra. 

?ursuant to In re Dahlberg, BK78-0-1356 and BK78-0- 1357, (D. 
::e~. June 27, 1979), both debtors are e ntitled tc claim their 
statutory amounts under both 25-1552 and 25-1556. 

Therefore, this court determines that the items are exempt 
u~de r 25-1552 and the lien of the creditor is avo ided. 

DATE0 : April 16, 1986. 

BY THE COURT: 

~~? i e s ~a iled this day to: 

Dougla s E. Quinn, One Central Park Plaza, #1100, Omaha, NE. 68102 

: ·~ar y T. Powers, 7000 West Center Road , #412, Omaha, NE 6810 6 


