
IN THE MATTER OF 

JAY JOST, 
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DEBTOR CH. 7 

MEMORANDUM OPI NI ON 

On Dece mber 2, 1 987 , t he Cour t he ld a prelimina r y hearing on 
trustee's objection to claim f · led b y Refco , I n c ., and Chicago 
Grain and Financial Future Company ( hereinafter i ndividual l y and 
collective l y referred to a s "Chicago"). The part i es were given 
more time to pre sent af fidavi t ev ide nc e concerning t he factual 
background a nd to provide lega l memoranda regard i ng the issues . 
Appe aring on behalf of t he t r u s t ee was Da n i e l Evans of Steier & 
Krei ke meier , P. C., o f Omaha, Nebraska. Appe aring o n behalf of 
Chicago was Thomas o. Ashby of Baird , Ho l m, McEa chen , Pede r sen, 
Hamann & Stras heim, of Omaha , Nebraska . Appe a r ing on behalf of an 
interested creditor in support of t he t r ustee' s object ion was Joh n 
Bernstein o f Dixon & Dixon, P.C., of Oma ha, Nebraska. 

The Court has now had a n opportuni ty t o review the a f fida vit 
evidence c oncerning the f actua l backg r ound a nd t o c ons ider the 
memoranda of law provided by each of t e parties . Th i s memo randum 
opinion shall constitute f indings of f act and conclusions o f l aw 
as r e quired by Bankruptcy Rule 7052. 

Fac t s 

This Chapter 7 ca se wa s originally de t ermi ned to be a no
asset c ase a nd the or ig i nal order for meeting o f cre ditors 
i nfo rmed the creditors t ha t it wa s not necessary t o fi l e a c l aim . 
Approximat e ly eighteen months later t he trustee appa rently 
determined that there we re a ssets to be administe r ed and, in May 
of 1985, t he Cle r k of t he Bankruptcy Court sent a not i ce t o al l 
c r editor s f i xing August 1 6 , 1985, a s the d e a d l i ne fo r f i l ing 
proofs o f claim. 

Chicago filed a p roof of c l aim t h ree d ays following the 
state d bar date. The claim was filed on August 19 , 1985 . 

Trus t ee obj ected to the claim on the basis that it was f iled 
beyond t he ba r da t e and , therefor e, should not be cons i dered. 
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ch·cago sugges ts to the Court and strenuously argue s that the 
objection shoul d be overruled on any one of three theor ies. 
Fi rst, Ch i cago a rgue s that the claim was f iled l a te as a result of 
exc usable neglec t. In support of t his argument the evide nce shows 
tha t the actual p roof of claim form properly executed by an gent 
or a t t orney of Chicago was rec eived i n the office of t he Omaha law 
firm represen t 'ng Chi c a go in the bankruptcy case on August 15, 
1 985 . The responsible attorney i n the 0 a ha office was not in the 
office on either August 14 or August 1 5 , 1985. That a ttorney 
returned t o the o ffice someti~e in the a fternoon on the 1 6th day 
of August , 1985, but did not become aware of the claim in his 
corre spondence unt i l Monday, August 19, 1985. Upon finding the 
appropriate claim form, he supervised its filing on the 19th. 

Ch i cago a l so argues that the filing o August 19, 1985, could 
simply be considered by the eourt to be an a mendment to an 
inf ormal proof o f claim which was properly before t he Cour t a nd 
truste e, e ither through filing or through specific knowl e d ge by 
the tru stee of t he existence of the c l aim. In support o f this 
argument, Chicago p r esents e vidence that the truste e and Chicago 
engaged in serious s ettlemen t negotiations of a claim by t e 
t rustee t hat Chicago had imprope rly set off certain assets of the 
estat e pos t pet i t i o n. As a resul t of those negotiatio ns and the ~ 
t rustee's i nvesti gation of the "setoff", the truste e became awa re 
of the amount a nd t he bas i s for Chicago's claim, acknowle dged the 
existe nce of such cla i m in a compromise which wa s presented to and 
a pprove d by thi s Court and the wri t ten proof of cla·m fi l ed on 
Augus t 1 9, 198 5 , wa s consistent with the trustee's k nowl edge and 
the acknowl edgment of t he cla im contained in t e compromise 
documents . 

Fina l ly, Chicago suggests that the p r oof of claim wa s filed 
on a t imely basis. I n s uppor t of this a rgument, Chicago points 
out t ha t t he notice t o creditors s ent by the Cl erk of the 
Bankruptcy Court in May of 198 5 was served u pon creditors by mail . 
Tha t notice provi ded a specific date by which claims s hould be 
filed. Chicago points to Bankruptcy Rule 9006(f) which states: 

"(f) Additiona l Time After Service by 
Mail. When there is a right or r equirement to 
do some act or undertake some proceedings 
withi n a p r e scribe d period a f ter service of a 
not ice o r other paper and t he not ice or paper 
other than process is served by ma i l, three 
days s hal l be added to the prescribed period." 

I n othe r words, Chicago sugges ts that si ce the notice was 
mailed by the Clerk of the Bankruptcy Court, Ru l e 9006(f) 
automa tically extends the bar date by three days because of 
po tential mai l problems. 
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Co n 1 ~ i ons o f La w and Di scuss ion 

Comparing t he f act s 3S p r e se n ted in t h i s case to the law in 
the Eig h t h Ci rcu it conc e rn i ng t he definit i on of "excu sable 
neg l ect", this Court cannot fi nd t ha t the fa ilu r e to file the 
c l aim by Augus t 16 , 19 85, is a r esul t of e x c u sa ble neglect. The 
re ~ ponsi b le lawye r was o u t of town on the da y t h e proof o f cl aim 
doc umentation reached h i s of f i ce. He was also o u t o f town on t he 
n e xt d a y . He was not in the of fice un til t h e a fternoon of the 
16th day of August, 1 985 . He apparently did not make any 
a rrange me nts for othe r l a wyer s i n the office to moni t or this c ase. 
The r e is no ev idence befo r e t he Cour t concerning why it t ook 
almo s t ni nety days f o r th· p r oof o f c la im ma teria l s t o come fr om 
the Ch icago o ff i ce of the c r ed ito r or the Chi cago a t to r ney to the 
Oma h a of f ice of t he Omaha 1 ttorney . 

There i s recent case l aw authori ty in t he Ei ghth Circuit 
concerning t he manner i n whi c h t he Cour t s hou l d evaluate a c l ai m 
of excus a bl e neglect. In the case of Hanson v . First Bank of 
Sout h Dakot a , 828 F .2 a 1 310 , 1 31 4 ( 8 t h Cir. 1987 ) the Court 
s ta t ed: 

''Neithe r t he Bank r uptcy Code nor t he 
Rules define e xcus a b le neglect. Ra t her, i t i s 
a f l ex1b l e standard t hat i s subj ect t o 
i nterpretat i on by t h e tr ier o f fact in each 
i n stance. A number o f court s have inte rpre t ed 
'excu sa b le ~eg lec t ' a s me an ing 'the f ai l ure t o 
ti . el y perform a du t y due to circumstanc e s 
wh i ch were beyond the reasonabl e contro l of 
the per son whose du t y i t was t o perform .' The 
bu rdtn o f proving excu s ab le neglect i s on t he 
par t i s seek i ng th e enl a r geme nt of time. 

"Cou rt s have been more incl ined to 
conclude t ha t t here is •excusable neg l e ct' 
wh e n the c red ito r wa s d i l igen t and the la te 
fi l ing was due to i na dequate notice o r a n 
e vent beyond t h e cred i to r 's c o nt r o l . Conduc t 
doe s not cons titute e xcusabl e neg lect , 
howe ver , when the del ay was within the 
cred itor ' s control, and c ou ld have been 
preven t e d by t he exerc i se of diligenc e by the 
party failing t o p e r form ." 

This Court believes t h a t t he cre ditor could h a v e pro vide d t he 
Oma ha l awyer wi th the appropriate proo f of c l aim materials soo ne r 
than Augu s t 14, 1985 . I n a d dition , the lawyer who was res pons ible 
for making c ertain the c la im go t fi led on a time l y basis could 
have provid ed backup a rra nge ments i n his of fi c e concern i n g t he 
matter. 
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Th e fil ing o n August 19 , 1 985 , ra her than August 16, 1985, 
is not a resu lt o f "excusabl e neg ~c+-. " 

With regard t o the a rgument that the August 1 9, 1 985 , fi l ing 
s hould be cons idered as an ame ndmen t to a n informal proof of 
cla i m, this Cour t rej e c t s t he pos i tion o f Chicago. Although t he 
Cour t a cknowledges t he possib i lity that there can be an informal 
proo f of c la im e ven in h face of t he rules concerning t he forn 
o f a proof o f cla im, t h i s Cour t cannot find that there was an 
i nforma l proof of claim i n this case. 

There i s no argument that the trustee, through h is attorne y , 
wa s a ware that the debtor had a n account with Chicago, tha t the 
ob ligation to Chicago was a significaz t amount of money, and t hat 
as late as J u ly, 1 985, by ora l agreement with trustee's lawyer , 
Ch icago made certa in that it s r igh t o pursue the obligation i n 
the bankruptcy proceeding was preserved. Such know l edge is not 
binding upon the trus tee and is not ,ecessarily a n i nformal proof 
of claim. 

Fi r s t of 11 , t here i s nothing i~ the se t tl ment agreement 
between t he trustee and Chicago which indicates t he exa c t a mount 
o f t he claim. Secondly, t he re is nothing in the settlement 
agreement wh"ch wou l d lead the t rustee to believe t hat the general 
notice he had of the ob l igat i o j running from the debtor o Chicago 
was all of the notice he was going to get concerning the specif" c s 
o f the c laim. F i nal l y , the wr itte~ comp rom i se and settlemen t 
agreement which was approved b y t his Cour doe s no t refer i~ any 
way t o t he claim which i s n ow assert e d by Chicago. Therefore , the 
on ly rea l ev i d ence o f an i nformal p ro f of c la im is the ffidavit 
by counse l f o r t h e r s t e e t ha t he was aware of t he a pproximate 
amount o t he ob l igation a nd tha t Ch ~ cago did not des1 r e t o giv~ 

p any rj_ght s it ma y have h a d i n addi'tion to the "setoff" ovthi c h 
was being sett led. 

The writte n s t ipu l ation betJeen the part i es was filed on cr 
about uly 1 6 , 1 98 5 , and has been eviewed by this Court as par 
of this dec isio n. 

The United S tates District Court for the D1strict of Nebraska 
in ruling on a bank r uptcy appeal f ro thi s C ur t as recent ly as 
October 2 8, 1 98 7 , def ined t he requi r ement s for an i nf o mal proof 
of claim. The Cou r t stated: 

"Thus , in order to constitute an informal 
proof of c l aim, a document mus t satisfy a 
three-pr o ng test: the document must s tate in 
an explici t emand showing ( 1) the nature of 
its l a im; ( 2) the a moun t of t h e claim agains t 
t he es t ate ; and ( 3 ) mus t evidence an i :1tent t o 
hold the debtor liable." 
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Matter of DLJ Farms , Inc., BK84 -1 54 1, CV 86-0-8 57 , slip op . at 4 
( D . Neb., Oc t. 28, 198 7) . 

The c o nc lusion of the Distr i c t Court f ol l owed a recitation o f 
significant case a uthority concerni ng the dete rmination by t he 
t rier o f fac t o f the existence of an i nformal claim. 

This Court does not consider t he d ocuments filed and the 
unders tanding the trustee's a t torney had concerni ng Ch i cago's 
pot ential c laim to be sufficient to con s t itute i n fo rmal proo fs o f 
cla im. 

The f inal a r gument of Chicago is tha t the written proof of 
claim filed o n August 19, 1985, wa s time l y because of the . sav i ng 
provision of Bankr u ptcy Rule 9006( f ). The t rustee, i n opposi tion 
to Chicago, suggests that Rule 9006(f) is not t h e rule wh i ch 
applies in this c a se. The trus t ee s uggests t h a t t hi s rul e is 
general in nature a nd t ha t a s a princ i p le o f s tatutory 
construc t ion thos e provis ions wh i ch a re speci f ic in nature c ontrol 
over those which a r e g e nera l i n na ture. The t r u stee argues t hat 
Rule 900 6(b ) ( 3) is a s pecific po r tio n of t he bankruptcy r u les 
which control s over t he general prov i sions of Rule 90 06(f). Rule 
900 6( b )( 3 ) s tate s: 

" ( 3 ) En l argement Limi ted. The c o urt may 
en l a r ge the t i me for taking act i o n u nd e r Ru l e s 
•• . 3002 (c ) ••• only t o the e xten t and unde r 
the cond it ions stated in [that rule] . " 

Since Rule 3002(c )(5) is t he rule wh ich governs not i ce to 
creditors in a Chapter 7 case when t he ini tia l notice p rov ided 
tha t no cla im needed to be f il e d, t he trustee urges t he Court t o 
make its r u . ing solely on the l angua ge of Rule 3 002 (c ) ( 5). Tha t 

. r ul e provide s : 

"If notice o f i nsuff i cien t a ssets t o pay 
a divide nd was given to credi tors purs uant t o 
Ru le 2002(c ), and subseque ntly t he tru stee 
not if i es t he cour t that payment o f a d i v idend 
appear s possible, t he c l erk shall not i fy the 
creditors o f t ha t fact and that t hey may fi le 
proofs o f c laim within nine ty ( 90) ays af t er 
t h e ma i i ng of the notice." 

The Clerk of t he Bank ruptcy Co u r t mailed o ut t he notice to 
creditors on Ma y 16, 1985, and set t he bar d ate as August 1 6 , 
1985 . Since t here are a c t ual ly ninety-two d ays between Ma y 16, 
1985 , and the en o f the wo rk day on August 1 6 , 1985, the t r ustee 
sugges t s the Clerk g a ve two extra d ays for filing beyond t he time 
allowed by t he r u l e s a nd, therefore, this claim, rather t ha n being 
three days late was actually five days l a ter. Mo r e s er ious t han 
t ha t concern, however, is the concern by t he trustee that the 
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specific Rules 3002(c) and 9 006 ( b)(3) do not permi t an extension 
of t ime, i n consideration o f mail or f or a ny o t her reason. 
Therefore, the Court should not permit t h i s cred i tor to take 
a d va n tage of a general ma i l rule 9006(f) to give an extension of 
time for filing which is otherwise not authorized. 

I t is also urged by the creditor supporting t he po si ti o11 of 
the t rustee that since under Bankruptcy Rule 3002(c) a p roof of 
claim i n a Chapter 7 case s hal l be f iled within ninety days after 
the f irs t date set for the meeting of credi tor s, Rule 9006(f) has 
no applicability to filing dates concerning proof s of claim. This 
a rgument, t hough interesting, has not hing t o do with this 
partic ular c ase . Creditors were directed not to file a proof of 
cla i m wi t hin ninety days of the first meeting o f creditors. 
Creditors were provided by notice mailed to t hem approximately 
eighteen months after the first meeting of credito rs t hat a p r oof 
of c l aim had t o be filed by Augus t 16, 1985 . 

The arguments of the objecting pa rt i es are rejected. 
Bankruptcy Rule 9006(f) doe~ not prov i de t he Court with power to 
extend or enlarge time frames f or taki ng action. What Rule 
9006(f) does is assume that the part ies who have received notice 
from the Clerk of the Bankruptcy Court through the mail of the 
t i me in which an act i s to perf ormed, have lost three days simply 
as a result of t he operation of the mail system. It gives all 
pa rties an add i tional three days to perform the a ct required by 
the notice. It is in a section o f Rule 9006 totally separate from 
t he s ection e nti t led "En largement." It stands alone and is 
t o tal l y sepa rate from t hose sect ions o f the r ule which permi t and 
r est r i t the Court•s power to enl arg e t i me f r ames. It 
spe cifical l y pro ides that anyone served by mai l with the t ype of 
not · ce that is of concern i n this case is g r anted an a ddit ional 
three days to per form the act required. 

Therefore, this Court finds tha t t he filing of the proof of 
c l a im on August 19, 1985, wi t h i n t h r ee days of Augu s t 16, 1 985 , is 
timely filed and the objection to the claim is overru ed. 

Separate Journal Entry shal l be f i led. 

DATED: February 5, 1988. 

BY THE COURT: 


