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Chapter 1 1 

Trial was held in No rth Platte , Nebras ka, on Ja n uary 29, 
1988, on the Complaint fil ed by J. L. Depew, Plaintiff, against 
the various defendants requesting a de termi nation o f the e xt e nt 
and validity and priority of liens against the p~oceeds of t he 
sale of the 1 98 5 crop planted, cared fo r and harvested by the 
debtors in possession. J. L. Depew (Depew) of Litt l eton, 
Colorad_o, appeared pro se. The Federal Deposit Insur ance 
Corporation (FDIC), successor to the Gering National Bank (Bank ) 
appeared by T. Randall Wright and Jurene Wegne r o f Dixon and 
Di xon, P.C., Omaha, Ne b raska. Simplot Soil Builders (Simp lot ) 
appeared by Randall Lippstreu of Harris & Li pps tre u, Scottsbluf f, 
Nebraska. Panhandle Coop Association appeared by Paul E. 
Hofmeister, Scottsbluff, Nebraska . 

This Memorandum Opinion constitutes findings of f act a nd 
conclusions of law required by Federal Rule of Ba nkruptcy 
Procedu re 705 2 and Federal Rul e of Civil Proc e dure 52 . 

Prior to the d a te of the trial, p laintiff f il e d a mot i on f or 
summary judgment all e ging that the re were no mate r ial facts in 
dispute and that the Co u rt s hould r ule in his fa vo r a s a ma t te r of 
law. The parti e s fi l e d briefs in support of t heir pos i ti ons and 
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t t he be g inn ing o f trial presented t e Cour t w th u~erou 

stipul a tions and xh ibit s , i nc l udi g affida v i t s i n s ppor t of 
t hei r posi tion s c o n c ern ing the m t i on f or summ r y j udg e nt. ~he 

pa rt i e s al s o agreed that i f t he mo tion for s umma ry j ud gment ~e r e 

to be o v r ru led, all of the e xhi bi s a dmitt ed i n su pport of su h 
motion or a g a inst such mot i o n shou ld be c on sidered for p u rp s e s of 
the t ria l , i n a d d ition to t he ive tes t i mo ny which would b e t aken 
at the tr ial . The Court reserved ru l ing o n t he motion fo r s umma ~ y 
jud gment a nd hea rd t es timony fr om o ne witness p r es e nt ed by ~ h e 
pl a inti ff c oncerning h i ~ c as e in c hief. f ter t h e pre s e n t t i o n o
tha e vidence, t he Court recessed and r ev iewe d a ll of the exhib it s 
presen t ed in s upport of the mot i on f o r s umma r y judgme nt a nd th e n, 
on t he record , req ues ted f ina l a rgume n t both on the moti o n fo r 
summary judgment a nd on t he a ctua l case . 

The Court has now h a d a n opportunity to f u l l y revi e w a ll of 
t he e x hibi ts, stipula t ions , f i nal argume n t and memor and a of l aw 
p resent e d by t he par ti es . 

l. Motion for umma ry j ud gme n t. 

The motion for summary j udgmen t is ove rru l ed. Pr ior to 
listen ing to the t e s t imony of p l aint i f f 1 s wi t nes s in h i s c ase l n 
chief, there were outsta nding ma teri a l i s sues o f fact. Th o se 
issues of fact are the fo llowi ng: 

1. Wa s the doc umen t fil e d on Ma y 20, 
1985, purpor ting to be a cont i nua t ion 
statement or new f i nanci ng s tat e me nt s o 
mislead i ng t ha t a th ird party whe n revi ewi ng 
such document wou ld mor e t ha n l ikel y det e rm ~n 
that su c h docume nt wa s actua l l y a t ermina t ion 
st~teme nt concern i ng the Ba n k 1 s inte rest in 
the 1 98 5 crops? 

2. If s uc h doc ume n t wa s mi s lea d ing, d id 
plaint i f f r e asona bly r ely on his co nclus i o n 
that t h e document was actua lly a 11 t ermi nat ion " 
of the interes t of the Bank ? 

3. Di d t he Ba nkr uptc y Co urt a uthoriz 
the debtors in pos s e s sion t o obtain secured 
credit? 

4. Ass uming that the Ban k/ FDIC , Simplot 
and Panhand l e had p roperly perfec ted s e ur i ty 
interes ts in t he 19 85 crop shoul d De pew mo v e 
ahe ad of a l l o r a ny par ti e s o n the b s is of 
fai r ness and equ i ty? 
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5 . Wh t ~as the a mou t Dc p w loa ned 
debto r s whi ch was us ed in the pro du c t i o n of 
the 1 985 c rop ? 

6 . What i s the amount of the Ba nk/FD I C 
loan balance wh~ch shou l d be considered 
subject t o the Bank /FDI C security agreemen t 
and fin a ncing stateme nt and , t herefo re , 
payab l e o ut of the 1985 c rop ? 

7 . What is t he amount o f the Panha ndle 
claim wh i c h wa s incur r ed for the benefit of 
the 1985 crop? 

8 . Did Depew re lea se his claim to t h e 
proceeds of the 198 5 c rop grown on the " Brow " 
property by his fi ling o n 1a y 1 2, 1986, of a 
"conti nuat i on , amendment, r e lease"? 

Since any o r a l l of these factual i ssue s a r e rn a er i al to the 
s u c c es s o f the De p ew claim , both i n amoun t and in p r 'o r i ty , 
summa r y j u dgme t is no t a ppropriate . 

II. The t rial . 

Fa ct s 

The d ebtors a re farmers in weste rn Ne bra ska who , i n 1 9 85 , 
raise d beans , corn a nd hay on t h ree dif f erent parcel s of rea l 
estate . The parcels and the v a lue of the proceeds of the crop 
from each parcel have be en stipulated to by the part ies. 

Parce l A: NW 1/4 - 2 6 - 22 -5 4 ( Brown f arm ). 
hay ( $ 3 7 ,5 05. 5 1 ) . 

Beans, c:::J rn and 

Parcel B: 
( $10 ,0 92. 14 ) 

S 1/2 NE 1/ 4 2 7- 22 -53 (home p l ace ). Corn , 

Parce l C : NW 1/4 - 27-22 - 53; E 1 / 2 SE 1/4 - 34- 2 2-53 (land 
cont r act prope rty). Corn a nd h ay ($ 28 , 999 . 03 ). 

All r ea l es tate is in Scott s Bl u ff Co u n ty , Neb r a ska. 

Th e debtors and t h e Ba nk had a lendi n g relat ionship at l east 
f r om 1981 up t o a nd includ ing the ha rves t o f the 19 8 5 crop . That 
harve s t began in late Octobe r, 1 985 , and was f i n i s hed i n mi d - Ma r ch 
of 1 9 8 6 . 

In 1981, the Bank, in c o nside rat ion for a l oa n of ce r t ain 
fund s ~ o the debtors took a security inte r es t in a l l e quipmen t , 
a ll farm prod ucts i ncluding but no t l i mi t ed t o : cro ps , livestock 
a nd s upplie s u sed or produce d in farming o pera ti ons , a ll produ c t s 
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of crops o r ivestock now o wned ·or after acq u i red, co n t ract r ights 
and account s a nd the p r oceeds and t he product s f sue collateral. 
T e Ban k pe r f e cted it s secur i ty i n tere st in s uch co lla tera l by the 
appropr iate f ili ng a nd t he f inanc ing sta tement wh i c h wa s f i l d 
i ncluded t h e rea l e state i den t i f i d as Parce l C. Tha t secur 'ty 
i n t erest c onti n ued to be perfec t d by t h e fi l ing of a cont inuat i on 
sta t eme nt in J ul y of 1985. 

On May 22, 1 985, the Bank f i l ed a c o py of t he orig i n a l 19 81 
f i nanc ing sta t eme nt a nd fil e d a secur ity agreeme n t da t ed Apri l 1 3, 
1 984 , whic h i ncluded i n t he po rtion of t he security agree men t 
i d ent i fi e d as "locat ion of col l a tera l", t he r e a l e state descr ibed 
as Pa r e l C a nd, i n addi t ion l i s t ed " Robe rt Brown f a rm , 
Sco ttsb lu ff , Nebraska" wi t h no f u r t he r l o c at ion or egal 
d escrip t i on conc erning t h e Ro be r t Brown fa r m. The Ma y 22, 1 98 5, 
f iling of the c opy o f t h e f inancing sta temen t a d the secu r ity 
agr e e me n t have gene ra ted mos t o f t his l i t i ga t i on and are 
r espons ible fo r most o f the l e ga l and factual d isputes . 

On Ju l y 2 2 , 1 98 5 , Si mplot fil ed a "not ice of fert i l izer and 
ag-chemical l i e n o n crops " pursuant t o Se c ti o n 5 2- 1 1 0 1 Reis s ue 
Rev i sed Sta t utes of Ne braska, 1 943 , (he r eafter "R • . s . 1 943} . 
Si plo t 's d ocument wa s in pro pe r f o r m a c c o r di ng t o t h e 
r equi r ements of the s tatute a nd descr i bed a s rea l es t a t e upo n 
wh i c h t he cro ps to wh ich t he li e n shou ld a ttac h we r e gr wi ng, 
Parce l A, Pa rcel B and P reel C. Simp lo t c laims , pu r ua n t to such 
fil i ng, t ha t i t has a l i en on crops to t h e exten t o f the a l ue o f 
t he s upp l ies it p r ovide d to the d ebtors i n the amou n of 
$ 1 9 ,1 10 . 5 0 plus s ta tu tory i n t re s t at 1 . 33 percent e r m n h or 1 6 
percent annually. 

The Ne b r a s k a f e r tili zer l i e n s t a t u te at Sec t i o n 52 - i 01 e 
seq. R.R. S . ( 19 43} p e r mit the sup p li e r of f er t i li z e r o r 
a gr icultural c hemi cal t o have a l ien fo r the agree d charge s or the 
reasonab l e c harg e s a nd costs upo n crops pro uced wi th·n one ye a r 
upon t he l an where suc h p r oduct wa s a pp l ied and s uch l i er. 
c o n ti nues in the proc eed s f r om t he s a le of t h e c r ops . ~he 
suppl ier , i n o rde r t o pe rfec t suc h lien , must fi le a no t ice o f t he 
l ien wi th the cou nty c l e rk in the c n ty wh e r e t he la d is loc a t e d 
and upon wh ich t he c rops a r e growi ng . Acco rdi ng to t he s t a tute 
the l i en is val i d a g a i n s t s ubs e ue nt lie nho lders if it is filed 
wi t h in s i xty days of t h e l as t d a te u pon wh i ch the p r oduct ~a s 
f ~n ished . Such fert ili zer lien ha s no p rior i ty o ve r p r lc r 
l i e nho lders unl e ss prior lienho lde r s hav e a greed to t he c o ntra c t 
in wr it ing . Th e lien a tta ches a s of the d a te o f fili ng a nd ma y be 
fo rec losed p u rsuan t to Art icle 9, Uni fo r m Co mme rc i a Co d e . 

On October 1, 1 98 5 , Pa nh a ndle fi l ed a noti ce o f a petro l e um 
product s li e n i n the a ppropriate o f f i ce a nd i n the a ppropria te 
f o rm. The docume nt tha t Pa nha ndle f i l e d c l a ims a lien f o r 
a g r i c ul t ura l p rodu c t s f u r ni s hed a nd used i n g r o wi ng c rop s upon the 
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N\\1 1/4 of 27 - 22-5 3 , ·wh i ch is a portion of Par .l C. In a dd1. t ion , 
P nhandle c l a im s t at its p r od uct s were us d in g rowing cro p s on 
Pa r ce l A. 

The petro leum p rod cts lien i s au t hori zed by Sectio 52- 90 1 
e t seq . R . R. S . ( 1943) . It prov ides tha t a sup p l i e r o f p e t rol eum 
p roduct s to be u sed in t he produc tion of crops shall be en t it le' 
to a l ie n u pon su _ c rops p roduced and such lien s hal l secure the 
pa yment of t h e purchase price of the pe troleum products . To 
p e rf ect such lien, ~ suppl ier must, with i n s i x months af ter the 
prod uct s ha s been fu r nished , f ile wi th the appropriate county 
clerk a verified no tice of lien naming the parties and desc rib i ng 
the transaction and the amount due. Foreclosu re of the lien s hal l 
be a s p rovided in Artic le 9 of t he Uniform Comme r cial Code 
p rov ided tha t s u ch for e closure is instituted within th i r t y day s 
after t he fili n g o f the l ien. 

Pur suant to the Statute , Panhandl e cl a ims t he amoun t of 
$3,936.21 p lu s statu tory in t erests o f 1. 33 pe r c en t per mon th or 1 6 
per c~nt per year. Pan ha nd le did no t institute foreclosure 
procee· i ng s [ r ior to t he date the bankrup t cy wa s filed on October 
1 5 , 19 8 5. 

On Oc tober 7, 1 9 85, Depew f iled a Uniform Commerc ia l Code 
f i nanci ng s t atement li s t i n g as c o l lateral crops grown i n 198 5 on 
Parcels A, B an d C and ~ la im i ng that procee d s of such c olla t era l 
are also co·ered by he security in t ere s t s. The D pew fil ing 
inc ludes a l egal description of the Robert Brown f arm , 
Scottsbluff , Nebraska , as NW 1/ 4 Sec. 26 T2 2N R5 4W. 

Debtors fi l ed a pet i t ion for r el i e f unde r Chapter 1 1 of the 
Bankruptcy Cod e on Oc tober 1 5 , 1985 . 

On May 1 2 , 19 86 , Depew fil ed a documen t wi t h t~e appropria te 
c oun t y c lerk whi c h is in the form of a Un iform Comme rcial Code 
cont inuat i on sta tement. This stateme n t, at Parag raph 4, r e fers t o 
t he Depew financ ing statement filed Oc t o ber 7, '19 8 5. At Par a gra ph 
5, Depew ma rked an "x" next to the word continua t ion. Fo l owing 
tha t word the d o cument rea d s: "The original fi n a ncing sta temen t 
b e tween the forego ing De btor a nd Secured Party , b e a r ing file 
number shown above , i s still e f fective. " 

At Paragraph No . 8 of the d ocument Depe w marked an " x " nex t 
to the word a mend ment . The sentence fo l lowi n g the word a mendme n t 
reads : " Fi nancing statement bea ring fil e numbe r shown above is 
ame nded as s et f orth in Ite m 10 " . 

At Paragraph No . 9 of t h e d ocument Depew marked a n d " x " next 
to t h e word r e l ease . The s e nte nce fo llowi ng the wo r d release 
r eads : " Secu r ed party r e lease s the co llateral de scribed in Item 
10 from the financi ng s ta t e ment bearing file number shown a bove ." 
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The sta t ent t yped i n the docume nt a t Pa r agraph Ko . 10 
r e ads: "Und er ame ndme nt description of co llatera and l o c at i on of 
collate ra l has changed . Th i s i s a r e lease as to t he Rober t Brow n 
farm on the original fi li ng . " 

The document i s s igne d by Rei hold Schwa rtz a s debto r and J . 
L . Depew as secure d pa rty . 

Numerou s o t he r documents are on file with t he app ropr i ate 
county c l e r k bu t are not appli c ab l e to the i ss es in this case. 
The f iling documen t s r e fe rre to above ar con t ained in t he 
part ies ' j oint Exh i bi t A wh ich was a dmit ted by agreement at the 
hearing o n t h e mo t i on f or s umma r y judgmen t a nd was ag r eed by t he 
parties to be u s ed a s a e xhibit i n the t r ia l. 

Deb t ors , fro m 1 981 t ~ rough mi d 1 985 had bo -rowe d 
a pproxima tel y $9 00,000 fr o m t h Ba n k . The Bank had p e r e c t d 
secur ity i nterest s i n r ea l e state , equ i pme n t and, subj e ct onl y to 
the de te r mina t ion in this ma t te r , c r ops a nd the proce e ds and 
products thereof. In 1 984 a number of notes were r enewed by t he 
Bank with a d ue da te o f Apr i l 1 , 1985. In add i ti o n, othe r l o a n s 
were made i n 1 98 4 a nd 1985 re p resent e d by notes wi t h vary i ng 
ma t urity dates , the l as t of whi c h wa s in the summer of 1 985 . 

From mi d s umme r of 1985 on , t he Ban r efuse t o a d ' ance more 
f unds to the d e tors a nd the y were un~ ble to harves t t h e 1985 c r o 
without obt a ining fund s from some other source . Mr. Depe w agreed 
to l e nd harve s t i ng fu nds to t h e de b t or s a nd in e ar ly Oc t obe r , 
1985, t he debtor s and De pew enter d in t o a wr itten agreement wh i c h 
provi d ed that the debtors wou l d grant a security interes t to De pew 
in equipme nt and crops. 

On Oc tober 7 , 1 985, De p ew l oaned deb t ors $9,800 . 

On Oct o ber 1 5 , 198 5 , debtors fil ed b ankr upt cy. 
31 , 1 985 , Depew oaned debtors $1 4,00 0 . 

On October 

In November o f 1985 debto r s agreed to re imburse Depew $4 2 5 .2 5 
f o r expe nses incurr ed by Depe w with r e gard t o p r o t ecting hi s 
allegedly secured posi tion in the bankrup tcy case. 

On Marc h 6 , 1 986 , De pew l oa ned d b or s $5,0 0 0. On Ma rch 2 4 , 
1986, De p e w loaned de tor s $ 4, 5 00 . On Ap ril 2 6 , 1 986 , Depew 
l oane d debtors $13 ,0 00. 

In Ma y o f 1 98 6 debtors a g re_d to r e imburse Depew $650 for a 
t ri p to Li col n , ebra s ka , and $4 85 . 33 for a t r i p t o Omaha , 
Ne b ra s ka , wh ich r e presented serv i ces re ndered by Depew to prote ct 
his a lle g e d ly s ecured pos it ion in t h e bankr uptcy procee ing o 
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I n summa ry, alt hou h Mr. Depew o rigina lly brough this a t i on 
claiming an intere st of approximately $6 ,0 0 0 , the evi d e nc e is 
tha t the debtor s have agreed to pay him t he amount of c a s h he 
actu a lly loaned them p lus reimburse him fo r c e r ta in _x penses in 
the total amount of $47,860.58. Of that total , $9, 8 0 0 was 
actually loaned to the debtors prior to the bank r upt cy filing. 

In the spring o f 19 8 5 Simplot provi d e d fertiliz er n d 
a gricultural c he mi c al s to the d ebtors with a r e aso na b l e va lue o f 
$17,927.44 which, wi th interest accruing to t h e date t he lien was 
fil e d represe nte d a t o tal o bligation of $19,110.50. I f S im~ lot is 
an oversecured cre dito r by virtue of its claim and Se c tion 506(b) 
of the Bankruptcy Code , its intere st will c ont i nu e to accr ue and 
as of January 7.5, 1988, there would be d u e a nd owi ng from the 
d e btors the tota l o f $25 ,3 00. 8 2 of whi c h $17, 927 .44 r e prese nts 
outstanding principal a nd $7,373.38 repre sents accrued fi na ncing 
charges. The out s t and i ng b a lance woul d continue t o acc rue f ina nc e 
and late charges at the rate of $7.86 until paid in fu ll. 

With regard to Simplot, there is no dis p ute tha t th e produc t 
was provided , that the c ha r g e s are r e asonabl e o r t ha c t he product 
wa s used upo n all t hree parc el s of r ea l es t ate. There is a 
disput e concern ing the pr io r i ty o f S implot ' s l i e n wi t h r e gard to 
De pew and with regard t o FDIC. These matte r s will be disc ussed 
l a t e r in th i s o pi nion . 

Panhandle provided pe trol e um p r oducts t o t he de b t o r s 
according to o rdina r y business practice s f rom Oc t ober 2 4 , 1984, t o 
June 12, 1985. Acc ordi n g to the itemize d statement at t a ched to 
the lien documentation, a considerable amoun t o f the products 
prov ided were delive r e d between Octobe r 2 4 , 1984, and Februa ry 28? 
1985. Tho s e products included gaso li n e products and liquid 
propane. 

On Mar c h 27, 1985, the itemi z e d stateme n t s h ows that liquid 
p ropane was delivered to the debtors a nd the d ebtors we r e c h a rge d 
$160.29. On April 8, 1985., regul a r gas was p rovide d and the 
c harge was $2 4 5.87. No other products were pro vided unt i l June. 
Betwee n June 11 and June 12 , $1,581.56 worth of p roducts wer e 
provide d and on June 1 5 Panhandle r e c e i v e d p a yme n t of $1,581 . 56 . 

After r e viewing t he e v i dence p r es e n ted in s u ppor t of 
Panhandle's lien, this Court conclude s t hat the o nly petroleum 
product prov i ded to the debto r s wh i c h could ha v e bee n used i n the 
production of the 1985 crops was the de livery on April 8 , 198 5 , o f 
reg u l ar ga s oline wi th a charge o f $24 5 . 8 7 . Th e ea rlier c ha r ge s 
we r e in 198 4 and the re i s no credible e vide n ce tha t t he fu e l 
p rovid e d wa s use d i n t he p r od uct i o n of c rop s i n 1 985 . Th e 
evid ence is ins uffic ient fo r the Co urt t o con c lude t hat the LP gas 
p rovided on Marc h 27, 1985, wa s used i n the pr oduc t ion of c r o p s. 
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Th refore, t h Court f i ds as a f a c t that ~ he only amount 
secu r d by the pe trol e um lie n f iled by Pa nha ndle is $ 2 45 . 8 7 p us 
interest acc ruing fr om Apri l 8, 19 8 5, to Oc tob e r 1 5 , 198 5, the 
petition da l . Add itional accrual o f in t e rest i s sub j e ct t o 
Sec tio n 506( b ) of t he Bankruptc y Code a nd the c o nc lusions of _aw 
contai ne d l ate r in t hi s opinion . 

Th e parties a gree that the FDIC i s owed , as of he pet it1on 
da te, appro x i mate y $80 , 00 0. Th e claim of t h e FDIC is 
undersecured. 

Depew claims t hat the funds he has a d vance d to the debto rs 
shou l d be accor d e d pr ior ity treatme nt a s aga inst t h e other secure~ 
c l aims fo r a variety of r easo ns. Wi t h rega rd t o t he FDIC, Depew 
all eges that it ha no security i nteres t p e r f ec ted o n crops 
growing on Parce l A because of a defect ive l ega l descr i p t 1on. ~he 

FDI C financ i n g stateme n t/securi t y agreemen t descr i bes Pa rce l ~ 
simp l y by using t h wo rds "Robe r t Brown fa rm, Scot tsbluf f , 
Nebraska. " The r e is no othe r descr i p t i on a nd Depe w a r gue s t h a t 
s uch descr i p t ion is vague a nd mi s l eaa i ng a nd d oes no t properly ? ~ 
t h ird parti e s o n no t i c e of t he cla im of t he FD I C/ Bank r ga r d i .. g 
Pa rce l A. Depew is s uppor ted i n h is a r g ument by Simplo t . FDI 
naturally a rgue s that the des c r i ption is s u f f i c i ent a s a matter o f 
law. hese i ssues wi ll be discussed in the sect i on o f t .1 is 
opinion ent itled Conclus i ons o f Law . 

Nex t , Depew claims that even if t he FDIC s ecuri ty ~nterest i ;. 
c r ops growing on Pa r e l A is found to be d u l ' pe r fec t ed, e , as a 

-~hi rd p a rty poten t ia l creditor, was mis led b t e f iling doc u ents 
and, therefor e , s hould have a priori t y ahea d o f t he FDIC . T e 
mislead ing fac tor o nc erns the co y of the f i nanc ing sta c eme nt 
that t h e Bank f iled. It inc l ude s termination l angua ge and D~ pew, 
although, fo r p urposes of t 1a l c o n cedi ng that both this Court and 
Ma gi s trate opf i n a separate proceed i n g have e t e r minej c. ac ~ ~e 

docume t was no t a t e rm i na tion s ta t e me n t und e r the U. C. C. , does 
a r gue tha t t h e t ermi na tion l a ng ua e make s t he document conf si~. ~ 

a nd misleading. Th i s Court finds as a fac t t hat the doc menc ~i th 
the te r minati on l ang age was not suff i cientl y mi sleading t o 
confu se Mr. Depew and he had no r ight t o r e l y u pon his confusicn, 
i f any , on determinin g t l1e a pp r o pr i ateness of his l e ding pol1~ies 
a nd when s t i ma t ing h is pr iorities. 

Fina l l y , Mr . Depe w c l a ims t ha t since withou t t he m ney he 
l oa ned the debtors the 1 98 5 crop wou l d no t have been harvested , he 
shou l d take priority ove r all o t her s ecured c l aims . Although ~e 
acknowledges that h is f unds were t he l ast to b e advanced, he 
a r g ue t hat l is funds a r e t he mos t i mpo rta n t a nd, t herefore, 
s hou d r ece ive the prior ity t ea t me nt. Withou t hi s f unds , the 
crops would no t be 1arveste d a nd wi t hou t t he cro p s being 
harve st d , neither t he Ba nk , S i mplo t nor Panh - ndle wou l d have the 
be ne fit of the proceed s o f t he crop to which t hei r l i en cou d 
at tach. He calls upon the Court t o exerci se i ts equitab le powe r 
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no l et h i m j um ahe a in p riori ty of all o t her ·red itor who ha ve 
d u l y pe r fe c t d security in t e r es ts u nd er the a p p r o p r i a t e sta tutory 
scheme . 

Thi Court decli n e s to do so. The Uniform Comme rcial Code 
prov i des a met od b y wh i ch a party desiring to advance funds and 
ta ke a securi ty in t e r es t in crops may perfect t hat i ntere st. The 
Bank, at leas t t o the property identified as Pa r cel C , h a s 
perfec t ed it s i te res t i n crops long before Mr . De pew adva nc e d a n y 
funds. Panhandle provid ed petrol e um produc t s t o p ut the cro p in 
and perfect its l i e n pursuant to Ne bra ska statutes before Mr . 
Depew advanced any funds to the debtors. Simplot prov ided 
f e rtilizer a nd ag ricu ltura l chemicals and perf e c t ed its lien 
purs;_w_nt to .lebras k a sta tutes prior to Mr. Depew advancing any 
funds to the debtor. 

Mr. ep w has a degree i n l aw a nd has practiced as a l awy r. 
Accord ing to t ne e v i d e nce he presen t e d and that which was 
prese n ted b y t he FDIC, ~r. Depew now mai ntains ~ fina ncial 
consulti n J b u s1 ne ss . He i s not a n u n s ophist icated person wi t h 
regard to f ina nc ial a nd l e g a l ma tters. He a p~arently h a s 
financial resources wh ich p ermi tted him i n the fall o f 1 985 a nd 
the spring of 1 9 86 to l oa n to t he debtors more than $ 45 ,000 . 
Evide nce presented at trial i s t h a t since the spri ng of 19 86 Mr . 
Depew h a s d vanced to the debtor s add it i on a l f und s amount ing t o 
approx imate l y $ 50 ,00 0 wh ich are not s ubj e ct t o this proce edi ng. 

There is no r ea son why this Court should exercise its 
equi table powers, if any , to permit a legal l y trained , fi nanc i a l l y 
astute business man to obtain s ome type of prior ity in the 
avail a ble proceeds over parties who compli ed wi th t h e appropriate 
Nebraska s tatutes and perfected their liens accord ing to the 
statutes . 

Conclu s ions of Law and Discuss i on 

A. Va lidity of liens. 

1. Panhandle . Depe w urges the Court to find tha t the 
Panha ndle li e n has no priority for two reaso ns. First , i t i s 
avoida ble as a p r e f e r ence because it was fil e d on Oc tober 1, 1 9 8 5 , 
a nd the bankruptcy c a se was f iled o n October 1 5 , 198 5 . Second, 
Depew bel i eve s the lien i s not valid because it has n o t been 
foreclos e d upon pursuant to t he Ne bra s ka sta tutes in a timely 
manner . 

The Court f i nd s that the li e n is validly perfected and i s no t 
a p r e f e r e nce . The Jankrup tcy Code at 11 U. S . C. Section 5 4 5 
provides that the trus t ee may avoid the fixing o f a s tatutory 
l ien, wh ich the pe t r o l e um li e n is, only unde r certai n 
circumstances whi c h a re not applicable here. This s t a tutory li e n 
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was pe r fec t ed under Ne r a ska l a w prior to t he dat e the ba~kruptc: 
pe t i t ion wa s filed . There f ore, u nd e r Sec ti o n 54 5 of t he 
Ban. rup tcy Code , the trustee canno t vo id the li en. 

S ctio n 54 7 o f the Ba n k ruptc y Code a t Secti o n 5 47( c )( 6) 
prohi b its the tru s t ee from avoid ' ng a tra n fer t ha t i s the f ' xi . ~ 
of a statu t ory lien which is not a vo i dab l e under S ction 545. 
Since the pe t r ole um l ien i s a s tatu t o ry l ien a d sinc e it is no~ 
avo i dable u nder Sec tion 545, it is no t avoidable as a preferenc e 
under Sec t ion 547. 

In a ddi tion to t he abo e, D pew d oes not have s t a nding t o 
urge the a voidance powers unde r Section 545 o f Sect ion 547 . De pe~ 
is e ither a s ecu red o r unsecured c r editor and t he avo i d ance power ~ 

a re g r a n t ed t o the trustee or t he debtor in pos session, a c t i ng as 
trustee pursuant t o S ction 11 07 of the Ba nkr u ptcy Code. The 
Eigh th Circuit ha s recen tl y had the o portunit to rev i e w t h e 
sta t u s o f a c red i tor at t empt ' n g t o as s ume the avoid i ng powe r s o f 
the trustee under Sectio n 54 4 a nd concluded tha t an unsecured 
credi tor does no t ha ve sta d i ng t o as sume s uch power s. See Sa li ~e 
State Bank v . Mah l oc , 83 4 F . 2 690 (8th Cir. 19 87 ). ~he s a me 
log ic appli e s to t he a vo i dance power s under Section 545 and 
Se ction 547. 

Concern ing the a rgume n t t ha t the Panhandle l i e .. is no t 
e ff e ctive beca u se i t wa s not foreclosed pursuan t to the statu t e o~ 
a timely b a si s, th i s argument i s re jected. Section 52-90 3 ~ .R.S . 

Neb . (1 943 ) requ ires the f o r ec losure of such a lien t o b e 
ins t itute d wit in t hi r y d ays a ft e r the f i li ng o f the li e n. The 
lien was fi l e d Octobe r 1, 1985. Ban k r up tcy i n t e rvened on October 
15, 1 98 5. The a t omatic stay o f 11 .S.C. Se ction 3 62 prohi b i t ed 
Pa nhand l e f rom in s ti t i ng a f o reclos ur e ac tion on or a f t e r 
October 15, 1 98 5 . Therefore, its righ t to even t ua ll y purs ue s ~ch 
acti o n is stayed and t ol led pendi ng the bankrup tcy proceeding . 
t he l i e n, t her efore , has not e xpi r ed as a ma tt e r of l aw. 

2. Simp lot . Depew a lso a r g ues t hat the Simplot l i er. ·s a 
pre f erence nd s hould b e set a side . Fo the r easons s e t forth 1n 
Paragraph No . 1 above concern i ng Panhand l e ' s lien a nd t e 
p re f e r ence i ssue, the Cou rt de t ermine s t hat the Simplot l i en ·s 
no t , f or purposes of t h is hea r ing, to be treated as a pre f e r e ntia l 
tra nsfer a d Depew ge t s no b e nefi t from t he t r u stee powers in 
ection 5 45 o r Section 547 of the Code. 

3. FDIC. The FDIC d es not cla im a li e n on the proceeds cf 
t he c r ops gro wn o n Parce l B. By v i rtue of the Bank ' s 1 81 
fi nanc i ng sta teme nt a nd i ts continua t ion, the FDIC has a perfe ted 
sec uri ty i nte rest in the proceeds o f t he crops grown on Parce_ C. 

The di spu te between the part ies r e volves around the 
descr i pt ion c o n ta ' ned i n t h e Bank documen t fi l e d in ~ay of 198 
p urpo r t ed l y pe r fect i ng a securi t y interes t i n crops g owing on 
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Parc e l A. During the tr i a l a l l parti e s a g ree d t ha t t he security 
agr e ment f i l e by t he Ba nk c omplies with the e bra s ka sta t utory 
r equire ments t o be trea ted a s a financing statement . Therefo re , 
the onl y question rema i ning is whether or not the Parce l A 
description is suffi c i en t pursuant to t h e Nebr aska Un iform 
Commerc i al Code. All statutory r e f erences in this portion of t h e 
opinion will be to th e Nebraska Uniform Commercial Code which is 
officially a bbreviated as U.C.C. Sectio n 9 -110 o f the U.C.C. 
discuss2s sufficiency of description. It state s: 
''For the purpos e s of t h is a r t icle any descr iption of personal 
property or real estate is sufficient whe ther or no t it is 
spec i f i c if it reasona b ly identifies what is described." 

Se ction 9 - 2 03 specifies the requirements for att a c hment and 
enforceability of sec uri t y interests. It r e ads, in perti nent 
part: 

" a s eturity i n terest i s not 
enforceable a ga i ns t t he debtor or t h i r d 
parti e wi th r e s pec t to the collateral and 
does not atta c h u n less . . . (a) • . . the debto r 
has s i g ned a security a g reemen t wh ich c o n ta i n s 
a descr ipt i o n of the c ol l ateral and i n 
addition, whe the secur i ty i n t erest covers 
c rops growi ng o r to be g r own ..• a description 
of the land c onc e r ned. " 

Section 9-402 of the Uni f o rm Commmerc i al Code provide s t he 
requirements for a financing s t atement. The approp r i ate por t i o n 
of that section which is of concern in this case is in 9-402 ( 1 ) 
and reads: 

" When the fin a ncing statemen t c overs 
crops g rowing or to be grown, the sta temen t 
must al s o c onta i n a description of t he real 
estate c oncerned." 

The description of Parcel A contained in the se c urity 
agreement da t ed April 1 3, 1984, which was filed as a fi nancing 
statement on May 22, 1985, by the Bank is as foll ows : 

''Loca tion of colla t e r al . " Robert Brown Fa rm, Scottsbluff, 
Ne braska ." De pew, Simplot and Panha nd le argue that the 
des c ription is seriously misleading. 

Section 9 - 402(8) o f the Nebra ska U.C.C. sta tes : "A fina nc ing 
statement substantially c omplying with the require ments of thi s 
section is effec tive even though it contai n s minor errors whi ch 
are not s e riou s ly misleading." The FDIC claims t h at the 
description is s u ffi cient to p u t third part i e s on notice tha t the 
Bank claimed a security interest in crops grown or growing on t he 
Robe rt Brown Fa r m a nd that third partie s who we re i n te res t ed cou l d 
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ha v c o n tac t ed e ithe r the Ba k or the d e btor to find out ~ h 
spec i f i c location o f the farm. The F DIC argu s t ac the ? Urpo s e 
o f t e f i nanci ng statemen t fil ing a nd the real e sta te d e sc r i pt on 
i s s i mply to put a t ir par t y i n i nquiry no t i ce that 3n e n t ity 
c l aims a security interest i n c e rta i n pe rsona l p roperty a~d t ha t 
more mu s t b e don e to determine t he f a c t surrou nding the l a i med 
secur·ty i nte r es t. I n support of its position, it uotes he 1 97 2 
official c omments to Section 9-40 2 . The of ficia l commen t s at 
Pa ragra p No . 2 con t a i n t e fol l owing informat i on: 

"The not ice i t se lf i nd i cates me rely t ha t 
t e s ecured party who has fi led m y have a 
securi t y inte res t in the co l la t era l descr ibed. 
Further i nquiry f rom the parti e s concerned 
wi ll b e necessary to di s close t h e c omplete 
s t ate of af f i rs." 

I 

As support f o r i t s po i t i o n t he FDIC c i tes several cas e s 
wh i ch inte rpreted t h e same sec ti o ns o f the Un i form Co mme r ci a l 
Cod e . I n each of t h e c ases the Co u r t made genera l stace me ts tha t 
a specific me tes and b ounds de s crip tion o r lega l es c r ipc~on is 
not req uired. The Court found that e s s than perfec· d escription s 
wou ld be considered as com l ying wi th t h e statu te, b u t ir. e a ch 
ca se t he description contained mor t han t he n ame of ~he f arm a, d 
a t own, wh ich is all t ha t i s c n ta ined o n the Ba nk ' s security 
a g reement. See Fi rs t N tiona Bank i n Creston v. Fra nc · s , 342 
N.W. 2d 468 (Iowa 1 984) ; u.s. v . Big z W::Le house, 311 F.Supp . 28 3 , 
28 5 , 7 U.C. C. Rep. 1061, 1064, ( S. D. Ga . 19 70 ) ; Un i t ed States v. 
Newcomb , 68 2 F.2d 758 , 3 3 u.c . c . Re . 174 8 ( 8th Ci r. 1 982 ) ; Ba n 
of Da nv il le v. Farmer s Nati ona l Bank , 602 s .w. 2d 1 60 , 29 U. C .C . 
Rep. 1 02 0 (Ky. 1980 ). 

It i s t e FDIC position tha t the on l y purpos e for t he 
requ ire me n t that the real e s tate u on whi c h c rops were s r wing is 
put on t e financing sta teme nt so i nteres t d par ti es na y ma Ke 
fur t he r i nquiry of either t he d btor or the al e ged e c 'r8d 
cred i t or. Since i n t hi s case a thi rd pa r t y would, u pon c he c k ing 
t e Uniform Commercial Code fi l ing r ecord s a t t he a pprop r ia te 
county off ice, find a s ecuri ty agr eemen t s ign ed by the d ebtor s 
granting t e Ba n k a securi t y interest i n g rowing crops o n " t he 
Rober t Br own farm, Scottsbluff , Ne braska , " the i ntereste d thi rd 
par t y could then call up the Ba nk or the debtor and f ind out the 
status o f a secur ity i nterest . 

The doc ument on fi le i n the c ounty clerk Un i f o rm Comme r ci a l 
Code records is the security agre emen t . I t c o ta i ns a ll of and 
the on l y descript i on of t he rea l e state now k n o wn as Parce l A. A 
f orme r Bank offic e r i nvolve d in t he loan t ransac t ion s wi t h t he 
d e b t o r s test ifie d t h a t he d id not know Ro be r t Brown . d id not 
know if t he r e was more than one Ro bert Br own i n the Ci t y o f 
Sco t t sbluf f. He di d not know f t here was more t han one Robe r t 
Brown fa r in t h e City of Scottsblu f f. He i s a re siden t of the 
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City o f -cotts blu ff an i s a ware that the ma nn e r in wh ich th 
"Sco ttsblu f f " was s pe ll e d on the s ecurity ag r eement indicates 
Ci ty of Sco tts b luf , t e braska. The county, in contras t, is 
spe lled "Scotts Bluff." 

wo r d 
t he 

Assuming f or the moment that the FDI C is correc t concern ing 
the i nq u iry neti c , it appears tha t a third pa rty, upon calli ng 
the banker would have found no f urthe r i n fo rmation a bout the 
l ocation o f the Robert Brown farm. The banker did no t know where 
it was and d id not know a nything more about it. 

That would l eave the third pa rty with the oppor tunity t o 
inqui re o f the debtor as t o the loca tion of the Robe rt Brown farm 
a nd the s t a tus of the sec urity interest of t he Bank. 

The re is n o case cited by the FDIC which suggests that a 
desc r ption of land upon which crops are to be grown wh i ch is as 
limi te ' a s the descript ion in this security a greement i s 
sati sfactory under a ny of t he provisions of the Code . Under 
Section 9- 11 0 t h e d escription d oes not reasonab l y identify the 
land upon wh ich crop s are to be grown. Und€r Section 9-203 , the 
termi no l ogy " Robert Brown farm , Sc ot t s b l uff , Nebraska " i s not a 
des c r iption of the l and concerned. Under Sectio n 9 - 40 2 t h e 
language of the security agreement is no t a description of the 
"real e state conce r ned." 

A th ird pa rty look i ng at the l a nguage a nd t he security 
agr eement cannot find t h e Robert Brown farm. The thi rd party 
c annot d e t e rmi ne t h e location o f the Robert Brown fa rm from a 
review o f the security agreement. The thi rd pa r ty c annot f ind the 
location o f the Robe rt Brown farm by call ing the banker. The 
third party can fi nd t h e loc ation of the Robert Brown farm in 
quest i on by calling the debto r. However , t he Uniform Commercial 
Code does not suggest t hat a th i r d pa rty has t o t elep hone a debtor 
to f i nd o u t the descri p tion of the real estate upon whi ch crops 
a r e growing that another party apparent ly claims a sec uri ty 
interest in. 

The security int e rest-fina ncing state ment is seriously 
misleading a nd does not c omply wi t h the req ui rements of the 
various sec t ions of the Uniform Commercial Code which are 
a pp li c a b le . Therefore, the FDIC do e s not ha ve a perfected 
s ecurity inter es t in t h e procee ds of t he crops which were grown on 
Parcel A. 

4. Depew. Mr. Depew took a security interes t in g rowing 
c r ops on Parce ls A, B and C. He pe r fected t hat securi ty interest 
o n Oc tober 7 , 1985 . He l oaned t he de b tors $9, 8 00 
c o t e mpor a neously with taking of the s e curity i nteres t and its 
perfection prio r to bankruptcy. 
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The bankrupt cy pe t i tion was f i l e d on Oc t ober 1 5, 1 985. Si~~
October 15, 1985, ne ithe r t he debtor s , a s debtors i n possess i on, 
nor Mr. Dep w, a s a propo sed lender, have requeste d the Cour t fc ~ 

authority f o r the debtors to inc u r s e cured debt . Th e Bankruotcv 
Code at 11 u.s. c. Section 364 permi ts a debtor i n pos sess ion - i _
it s c a pacity a s t r us tee to obta in c redit o n a secured basis i f :~ 2 
Court approves and after notice a nd hearin g . 11 .S.C. Sec t io~ 
36 4( c} ; ' d). Mr . D pe w had a pe r f ected security i ntere s t 
prepet i t i on and an ag reement betwee n himself and t he de b t o rs 
con c e r n · ng the e x t e ns i o n of c redit a nd t he granting of secur1ty 
interests i n colla t e r al owned by t h e d e b t o rs . However, on October 
15 , 1985, t he sta u s of t h e debtor s change from that of ~ersons 
invo l ved i n bus i nes s t ransact ions outside t he j r i s dict ion o- t he 
Bankruptcy Cou r t t o debtor s i n pos s e ssion unde r t he Bankruptcy 
Code . 1 1 u.s . c . Section 11 0l. 

The prepetit i o n secur i t y a gre ement and l endi ng arrange men t 
between the debtor and Mr. Depew i s of no f o r ce and e f fe t as t~ 
funds l o ane d t he de b o rs post p t i tian unle s s t he Court author ize s 
the deb tor s i n possession to incur secure d de b t af ter not c e a~a 
hear i ng . 11 U.S .C . Section 364( c } ad (d) . 

Mr . Depew and the debtors suggest to the Court, both thrcug~ 
test i mony presented unde r o a th a nd through arg ument by Mr. Depew 
that ne ithe r t e deb tors in posse ss ion no r Mr . Depew reali zed t~ey 
we r e r equ i red t o obta i n Cour t approva l f or t h e loan t ransactio .s 
o r t o enab l Mr . De pew to be a s sured tha t his security 1 n te re t 
wo u ld r e ma in va l id post peti t i on . Th is Cour t does no t fi ~d that 
s uch i g norance is e xc usable. The debtor s in pos ses s o n had a n 
attorney at the beginni ng of this c a se. Although t h e y c a i m haL 
he did not adv i se t hem concerning the nee d f or Court appr ova l, 
t here is no evid e n c e in the r e cor d to s ugg e st that t hey told hirr. 
they were borrowing money and i n t ended to g rant a securi t 
interes t t o Mr. Depew i n con s i d erat ion f o r such loans. Even i 
t here h a d been such e v idence , the fac t t ha t the de btors in 
pos ses s i on did not pursue t he ma tte r with t he Court , w' ether on 
advice of c ounse l or not , does not e xcuse t hem from the provi s ~o~s 
of Sec tio n 36 4 . Al l o ther c r ed itors have a r ight t o know when a 
debto r i n po ssession plans t o inc u r financ ial o bl igations which 
may resul t in pos t petit ion claims ha vi ng some type o f pr iority 
ove r p r epetition sec ured o r un s ecured claims. That is t he ~eason 
for the statut ory requirement a nd ignoranc e of it c annot be used 
t o bene f i t a cred itor who ha s no t bot hered to lea rn t he 
r equirements of t he Code or seek legal a d v i c e cance r .ing such 
r equirements. 

I n addi tion, Mr. De pew i s a trained l awye r. He does n t 
practice as a lawyer , but he i s awa r e of the fa t th a t a d e btor 1n 
pos s ession ha s ce r t ain right s, powers, dut ' es a nd o bl i gations. ~e 

c l aims t o ha ve re ied upon the advice or no n-advi ce r unning from 
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c o unse l t o the debto r s in posse s s ion. He admit s that he did not 
a t t e mpt to l earn the r egui r me n ts of the Ba nk r up tcy Code and d id 
not e mp l oy counsel to advi se him. 

Th is Cou r t finds no rea son to f ind t hat Mr. De pew has a 
security interest in proper ty of t hi s estate e x c e pt to the extent 
that he gave va lue pr i or to t he pe tition date . Pr i o r t o the 
pet ition date he l oaned debtors $9,800. He ha s a securi t y 
interest in crops and proceeds only to the e x t e nt o f 59,800. 

Another probl e m with t he c l aim of s ecur ity interes t by Mr . 
Depew is the documen t he filed in May of 1 98 6 which could be 
construed as a relea s e o f hi s c laim to an intere s t in the crops 
grown on the Robert Brown fa r m. From a r ev i ew o f the e vidence and 
the docume nts the Co urt f i nds as a matter of l a w that the d ocumen t 
he filed on May 12, 1986 , does no t rel e a se his claim to a sec u rity 
interest in t he c rop s o r t he procee ds of t he cro ps g r own on the 
Robert Brown farm in 19 8 5 . The d o cument s i mp ly re lease s his c l ai m 
t o a security interest in f u t ure crops grown o n the Robert Brown 
farm from a nd after Ma y 12, 1986 . 

5 . Prioriti e s . 

1. FDIC. The FDI C h a s a fi r s t lien po s ition o n 
the p roceeds of the crop g rown o n Parc e l C. The value 
of tho s e proceeds i s $28, 99 9.03 plus inte res t acc rued o n 
tha t a moun t s i nce the da te t h e fund s were d e posited with 
the Clerk of the Bankruptcy Court . 

2 . Simp lot. Simplot has a validly pe r fecte d f irst 
lien in the p r oceeds of the crop g r own o n Parcel B in 
the amount of $10 ,092. 14 and h a s a f i rst lien interest 
in the proceeds of t he c rop grown on Parc e l A t o the 
balanc e of i t s claim. The lien of Simp l ot to t he 
procee ds o f Parcel B e xtends to t he interes t ea rned o n 
the f unds whil e the funds h ave been o n depo si t with the 
Clerk of the Bankrup t cy Court. Th e i n terest of S i mplot 
in t he proceeds o f Parcel A extends to the amount of 
princi pa l nece ssary to pay the balanc e o f the c l aim 
including a c c r u ing i nteres t of Si rnplo t . In other wor d s , 
the Parce l B proceeds plus a c c rue d i nterest shoul d be 
exhauste d i n paymen t of the Si mp l ot claim before t he 
Simplot cla i m begins to use up the princ i pa l a nd 
interest f rom Parcel A. 

3. Panha ndle. Pa nhandle has a val i dly perfected 
lie n , seco nd i n priority, t o the proceeds f rom Parce l A. 
Th e lien e xtends to the princ i pal a moun t o f $2 4 5 . 87 plus 
a ccrued i n terest from Apr il 8 , 198 5 , a t t he s t at u tory 
rate. 
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4. D pew. Mr . Depew ha s a perfected securit j 
i nte res t wi th t hird prior i t y in the p r o ceed s from Parc el 
A. His s ecur it y i nt rest extends t o t he amount of 
$9,800, which wa s oaned pr i or to bankrup tcy plus 
intere s t the r o n , i f any, was provi d ed for in the notes 
represe n ti n g the $9,800 l oan. 

5. Debtors i n possession. If any funds are le: t 
fro m t he proceeds of Pa rce l A a f ter p a ymen t of all of 
t he priority s ecur ity inter ests, the b a lanc e is payable 
t o the debtors in possession, for t he benef ' t of the 
e s t ate. 

On th is date judgment wi ll be e ntered by separate Journa l 
e nt ry o n the bas is o f this o pinion. Such judgment e ntry i s a 
final a ppealable order. 

Co uns e l for Simplo t is to prepare a proposed ord er s pec in~ 
the principa l and i nterest amount s f or e a c h par t y . he order t 
be prepared by coun el for Simplo t i s to aid the Co ur t a_d t r.e 
Cle rk of the Bankruptcy Court i n a dete rminat ion o f the e xac t 
amoun t to be paid out t o each party . No par t y will r ece i ve a~y 
p ayment unt i l the specific order is filed with the Cler k f t~e 
Bankrupt cy Cour t sp c ifying the xac t amo unt of the payme~t s a s of 
a pa rticular date . 

DATED: Februa ry 17, 1988. 

BY THE COURT: 

Copies to each o f t h e fo llowing : 

J. L. Depew, 1 0587 G Wes t Ma lewoo d Dr i ve , Li ttleton , CO 80127 

T . Randa ll Wri ght a n d Jurene Wegne r , Attorneys, 1 90 0 irst Na t ' l . 
Cente r , Omaha , NE 68102 

Randal l Lippstreu, Attorney, 2 12 W. 2 7 th St ., Scot tsbluff , ~E 
693 6 1 

Paul Hofmeister , Attorney , P .O. Bo x 1204 , Scottsbluf f , _; E 6 9 36 1 


