
UNITED STATES BA KRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

Published at 
76 BR 717 

IN TH E MATTER OF 

HERMAN HENRY LAUCK , CASE NO. BK8 7 -1 31 5 

DEBTOR Chap ter 12 

Co n f i ma ti o n hearing in this Cha pter 12 case was held on June 
1, 1987 . Na ncy Thompson of Wal thill, Nebraska 1 a ppea r ed o n b ha lf 
of the d e btor . Cha r l e s Ba ls ig .r of Norfo lk , Ne bras ·a, a?pea red on 
behalf of creditor Fede r al Land Sank and R ' cha rd Lydick a ppeared 
as trustee . 

Evidence was produce d and the Court find s t hat t h e debtor is 
qu a lifi e d a s a family farmer debtor under Chapter 1 2 of the 
Bankrup t cy Code. 

Th e o nly issue f or decision by t he Court i s whe ther o r not 
t hi s d ebtor may sepa r ate h is acreage c o nta i ning t he f a r m h ouse and 
b uildings , pa y for the acrea ge in c as h and the n pay o ff the 
balance o f the se~ured claim o f t he Fe deral Land Bank over t ime . 

The debtor a rgue s that the Fede ral Land Ba nk wi ll rece ive the 
full value of its allowe d secured claim by s uch p r ocedure and that 
treating t he ac r eage of " homes t ead" as a sepa rate pa r ce l simply is 
a modifi cation of the mortgage lien held by the Fede r a l La nd Bank 
and i s permi s sible unde r Chapte r 1 2. In addi tion, the d btor 
a rgue s t hat the Nebraska Leg islature authorized s uch mod ifica tion 
o f the creditor's mortgage li e n in 1 986 by t he pas sage of 
Legislative Bill 3, the Fa rm Homestead Protect ion Act , Leg islature 
of Nebraska, Eighty-ninth Legislature, Third Spe c ial Sess ion. 
This statutory c hang e was effec tive November 21 , 1 986 . 

The position of the Federal Land Ba nk is that the st a te law 
reli ed upon for a thority by the d e b tor prov i de s tha t for 
mortgages exec u t ed p rior to Nove mbe r 21, 1986 , the d e btor, at a 
sheriff's sale fo llowing a foreclos u re judgment, has the r ight to 
bid on the "homestead" d e sign ated by the debtor and i f t he price 
obtained at the sa l e f rom the home stead and f a r m l an being 
of fe r ed sep rate l y e quals or exceeds the pri c e obtai ned by 
offering the farms tea d a s one unit, the deb t or h a s t h e right to 
pu rchase the "homes t ead" . Th e Federa l La nd Ba n k all e ges that t he 
n e. .; s t a t e l aw s pec ifica l ly dire ct that fo r mo rtgages execut d 
before the e ff ctive d a te of t he l Gw the onl y ma n ner in whi ch the 
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d eb tor may scv - o r p a r t i t i o n his "hon s t e d" fr m the to tal u. it 
c ove r ed by the mortgage is thr u g h th ale proc ss a nd ha t u nd r 
such s t ate l aw the de t o r is no t p e r mitted to m e sue : e vera nc 
by t he " apprai cal " p oc s . T e Fede ra l Land Bank f urth e r argues 
that t he val ue s a g re d upon in t h' s ca se f or the to t a l unit and 
t h e sep rat e "ho me s t e ad" we re ar r ived at by the app a i s l proce s 
and , therefore , the e braska Sta t u t e is i na p p li c b l e . 

Pr io r to the Ch pter 1 2 case be ing fi led, a decree of 
mortgage f o ec lo s u r e was t ke n in t l e Sta te Court. The de b t or 
e xe r c ised hi s r i g h t to a i ne-m nth stay on t he Order of a l e a nd 
For eclo s ure an t he stay ex i r e d p r ior to Chapter 12 being fi led. 

I n the Chap t er 12 case the debtor propo ses t ha t upon payme nt 
of $20,000 to t he Fed r al Land Bank for the " homes t ead" the 
h ome t ead s hould b p rti ti o ned and se t off fre e a nd clear of the 
li e n of t h e Federa l La nd Ba nk. 

The judgme n t li e n of the Fede a lLa n Bank is in tr: •- ;;- u nt 
o f $1 13 , 607. 78 t o gethe r wi t h per di em interest of $ 41 .9 16 3 _ ~ f ter 
June 16 , 19 8 6 , p l u s costs . 

The pa r ties have agree d upon t he va l u e o f ·all of t he l aGd 
cove r e b y th e Federa l La nd Bank nor t g g e and foreclo su r e j u gmen t 
at $ 3 , 0 0 0 . The parties have a ddit i ona lly a gre d t h a t the 
"ho me s t e a d " wh · ch t he d ebtor ro po s e s t o urcha.se for c a sh i s 
worth $ 2 0,0 00 of tha t $6 , 00 0 to t a l . Purs u a nt to the p lan , t h e 
d ebt o r wo u d pay the ba l a ce o f $ 43 , 000 over a p eriod of y e a rs at 
10 % per yea r . 

Th e par t i e s appa re n tly p ref e r that t his Court decide t h i 
cas~ ba s ed u po n a a nalysis of t he newl y-ena c ted state stat te . 
This statute h s not b e n inte rpre t ed by the Nebras k a Supr me 
Court a nd, s ince t hi s Court b e ieve s t hat f e de r a l bankruptc y l a w 
can b e u s ed to de t r mi ne the leg a 1 i ssu e , it wi 11 J.-.c: i r. ., .: h e 
o pportuni ty to in t e r pret t h e Nebr aska Stat t e i n ti1is c u s? . 

To d e termine wh e ther or no t the d ebtor i n a Chap t e r 12 c as e 
may sever a parce l of r e al e state inc luded unde r a mortga ge wi t h 
other real es t ate , pay cash for the s e v e red portion and the n pay 
th e b a lance of the al l owe d sec ured claim over ti e , the Cour t 
re fers to 11 U.S.C. § 1 20 6 a nd 1 1 U. S . C. § 1 222 (b)(2 ). Se c ti on 
1 206 states: 

Aft e r notice a nd a · hearing, in addition to the 
a u t h o ri zation conta i e d in Sec tion 36 3 (f) , t h e 
t r u s tee in a case unde r this cha pter may sell 
p r ope r ty u nd e r Se c tion 36 3 ( b) a n d (c) fr ee a nd 
c l e a r o f a n y in t res t in s uch p r o per t y of an 
e nti t y oth r t ha n t he estate if the prope rty 
is farm lan d or f a r m equ ipme nt , xce p t that 
t he pro~ ed s of s uch sa le s all be subjec t t o 
sue i nte rest . 

.---. 
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Section 12~2 1 b ) s a t es in r l e va nt part ,: 

Subj e ct to sub-sec t i ns (a ) and (c) of thi s 
section, the plan may --

(2) modify the ri ghts of holde rs of sec u red 
claims, or holders of uns e cured claims , or 
leave unaffected the right s o f holde r s of any 
clctss of claims . 

Section 363 (b) ( 1 ) provides : 

The truste e , af ter notice and a h e a ri ng, may 
use, sell, or l ease , othe r than in the 
ord inary c ourse o f busines s, property of the 
estate. 

It is clea r t ha t Se ct ion 1222( b )( 2 ), on i ts f ace , permits t h e 
righ t s of holder s of s ecured c l aims, such as the Federa l L nd Ba nk 
in th i s c ase , to e modif i e d. It is al s o clear that Sectio n 1 2 06 
permits the sale of propert y of t h e estate following the app r o­
priate notice a nd hearing. Proper ty of the es tate bei n g so ld 
pursua nt to Section 12 06 is fre e and cl ar of the in t erest of the 
party hold i ng an a llowed s e cure d claim i f the p roperty i s f a rm 
l and. It f ur t he r is c l e ar that t h e intere st o f-the cred itor 
attaches to the proceeds of s uch sa l e . 

I this case the deb tor d e sires t o se ll a sever a bl e port ion 
of fa rm land which is s ubject to the mortgage a nd now f orec l osure 
judgme nt of the Federal Land Ba nk . The parties h a ve a g reed upon 
t h e fair m rke t value of tha t por tion a nd upo n the fa i r marke t 
v a l u e of the balance of the r e al estate . 

The confirmation heari ng was he ld upon notice to the a ffec t ed 
c reditor and that affec t ed cre ditor did partici pate in the 
hear i ng. 

The plan pr opose s to pay the a c tual ca sh val u e as dete r mi ned 
by the parties, $2 0,000, to the Federal La nd Bank upon confirm­
ation . The plan fur the r proposes to pay the balanc e o f the 
Federal La nd Bank' s allowed secured cla i m, $4 3, 000 ove r t i me, with 
t h e appr opriate interes t rate. This Court c on ludes that t he plan 
as p ropos ed by the debtor does meet all of the confirmat i on 
r e q uire men t s and that seve r a b le parce ls of farm land may be sold 
free and c l ear of the claims of t he sec u r ed cre ditor . Since ther e 
is no e vi d ence b efore thi s Cou r t that the seve r ance of t h e 
" homestead " will af f ect the marke t value of th balance of the 
fa r ming unit, the Court does not need to specu la te with reg a rd to 
possi b l e d e f au lt s by t he family f arme r on fut u r e payme . t: t o t he 
Federa l Land Ba n k , nor u po n the va l u e of tl e r ema in ing p a rcel s 
s ub ject to the mo r t ga ge at some f utu r e poin t i n t i me . 
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Judg me n t wi ll b e e nte red on s~p ra te jour na l en r i es. 

DATE D: Aug u st 7 , 1 98 7 " 

BY TH E CO URT : 

Cop i e s to: 

Na cy L. Thomp s on, Attorne y, Le gal Aid Socie t y, Box 37 Wa lth i l l, 
NE 68067 

Ri cha rd Lydi c , At t orne, P .O . Box 1535 DTS , Omaha, NE ~R 10 1 

Charle s Bal si g er , At t or e y , Box 16 3 7 , Norf lk , NE 68 7 01 


