
IN THE MATTER 

HEINZMAN 

OF: 

UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

) 
) 

ENGINEERING, I NC., ) CASE NO . 
) 

DEB'rOR ) 
) 

HEINZMAN ENGINEERING, INC . , ) 
DEBTOR-IN- POSSESSION, ) 

) 
Plaintiff ) 

) 
vs. ) 

) 
KVRI YAMA OF AMERICA, INC. , ) 

) 
Defendant ) 

MEMORANDUM AND ORDER 

BKS0-1~78 

AS0-423 

This matter comes on for hearing upon the defendant's 
motion to dismiss. At the hearing on the motion to dismiss, 
the defendant offered an affidavit (Exhibit No. 1) which the 
Court receives in evidence . 

Defendant argues that the p l aintiff's comp l aint fai l s to 
state a cause of action because of it fails to al l ege that the 
transfers alleged as preferences are not a ll eged to be transfers 
of property of the plaintiff. However, as to both transfers, 
the p l aintiff alleges that the transfers were made from third 
parties to defendant "rather than to plaintiff." It is inferab l e 
from this allegation that John Fayhee & Sons, Inc., and Sprinkler 
Irrigation Supply Company· paid money to defendant rather than 
to plaintiff. At least one inference is that the money which 
was paid to defendant represented an account receivable or 
similar contract right which was property of the plaintiff. If 
plaintiff is able to s upport this inference or one similar, the 
result is a transfer of property of the plaintiff. 

The affidavit offered in evidence at the motion to dismiss 
does not negate this allegation or inferences from it . It may 
be that the facts alleged in the Exhibit No. 1 are true and that 
the specific transaction referred to in the exhibit was a sale 
of a receivable. However, plaintiff's complaint arguably relates 
to a separate transfer of a receivable due the plaintiff from 
the third parties. 

While it may be possible to resolve this dispute by a motion 
for summary judgment or some other proceeding short of a full 
trial, this motion to dismiss is not the vehicle to do so. 
Accordingly, it is 

-· , 



ORDERED that the motion to dismiss filed herein by the 
defendant be, and the same hereby is, denied; a nd it is further 

ORDERED that the defendant file its answer within fourteen 
days from the date of this order. 

DATED: May 12, 1981. 

BY THE COURT: 

Copies mailed to each of the following: 

Helmut Eifert, Attorney, 134 North LaSalle Street, Chicago, Ill. 60602 

Gregory W. Searson, Attorney, 1650 Farnam, Omaha, Ne. 68102 

Thomas Stalnaker, Attorney, 3535 Harney Street, Omaha, Ne. 68131 

Richard D. Myers, Attorney, 1800 First Nat 1 1. Center, Omaha , Ne. 68102 


