
UNITS D STATES BANK RUPTCY COURT 
FOR THE DIS TRI CT OF NEBRASKA 

I ~ THE MATTER OF 

HARR Y EUGENE EEKER , CASE NO. SK85-2798 

DEBTOR Chapter 11 

OR ER RE MOT I O FOR REL IS F FROM THE AUTOMATIC STAY 

Pre limi n ary heari n g n mot1on for re l ief filed by t he Uni ted 
State s wa s hel d on Jul y 3 , 1 986 . Dou gla s S emisch and G ry 
C3 mpbe ll appe? r e d o n b ehal f of t he Un i t e d Sta tes act ing by a n d 
through the Com~odity Cr d it Corporation (CCC). Eric Wood of 
Oma . a, Nebraska , appea r ed on b eha lf of the debtor. 

The p ar t i es a g reed to a s tipu t ion of f a ct s and to a 
bri-fi g sched ule . Th e f i nal brief was fi l d o n Se pt mber 3 , 
1986 . Mov ing par t y wai ved a y 30 or rO - day ti requ i reme n t s f or 
r esol u ti o n by the Cour t. 

F i nding s of Fact and C nc lu s ion s o f Law 

The d e bto r filed a petit ion pu r suan t to Ch ap t e r 11 of the 
3 n kr u ptcy Code on December 2 , 1985 . On March 3 , 1986 , the CCC 
fil e its Proof of Claim in an a mo u n t not significant for t he 
pu r p oses of t h i s o rder. No objec ti o , has b een filed to t he Proof 
of C aim . 

Prior t o fil i ng for pro t ec tion nde r the ba n k u . tcy l aws , the 
d ebto r had p a rt i cipated in o n e o f t he many Gove rnme nt programs for 
far mers . In 1 98 1 the deb t or r eque sted pri ce s uppor t benef it s from 
t h e Gove rnme nt a nd on De cember 10, 19 8 1 , t h debtor signed a farm 
sto r age note and securi ty agreeme nt in wh ich he obta ined 
$4 2 , 3 1 6.3 5 f rom a Gove rnme nt age n cy and pledged 1 7 , 8 5 5 bu she ls of 
1 98 1 corn as collatera l f or t he l oan . 

In 1 982 t l c CCC performe d a n inspec t i o n and dct rmi ned t hat 
the a ctu l c o lla cr 1 a i l a bl e wa~ short 11 , 78 2 bu hc l s and 
:3ete rm i nr:? tha t t he Gov r nme nt h o v e r disbur s e d $ 27,92 3 . 3 4 to 
::.he d e · o c . 
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~ Pursuant to Go ver n men t r e gul a t i o ns - t 7 C.F.R. §1 3 . 4, the 
Go v e rn ment has t he ri ght to s e tof f a n y p , y n e ts d u e to a f c:n-mer 
un d er any of the Gove rn~ e n t p r ograms a g ~ i nst a n y outstand i ng 
obl i g a t ion of the f a rm e r . 

On Feb r uary 21 , 1985, a pp r o xi ma t el y n i ne ~on ths prior t o the 
f il i n g of the b ank r u ptcy, th e debt o r exe ~ ut ed three contract s to 
? r t icipate i n t h e 1985 price support a n d p rod ucti on adjus t;:-~e n t 

p rog r a ms. (Governme n t farm prog r a ms .) Pur s ".Ja n t to th e co nt r -:~c ts , 

t h e d ~ ~ tor a g re es to limit the ac r e age o f t he cro p p l an t ed f o r 
h a rve s t to no more th an certain permi tt e acr eage specif i e d in the 
c o n t ract. Th e con tr a ct further r e qu ir e s the f a rm e r to mai n tain 
s o il conservation p ract i ces on th e a c r e a g e t ha t is l e ft un p l an ted. 
The contract r e qu ires t he Gover nm e n t t o a gr e e t h a t the h a rv e sted 
cr o p will be eli g i b l e f o r Go ver n me nt l o a n s and purchases a nd 
d ~ r 1 c 1 e n cy paym e n t s a s we ll a s o t h r b e ne f i ts a c c ordi ng t o t ~ ~ 

~~O?ra ~ as it is e v e n t ua l l y de f i ned. 

Following t h e c r o p ye ar 1 9 8 5, and af t e r t h e debtor ha fi led 
t : e b a nkr u p tcy petition, t h e Gove rn me nt m d e a d e t e rm ination t hat 
~ h e d e b tor was entitl e d t o a de fic i e ncy p ay me n t i n the amo unt of 
5 5,6 05 .79. Since mo re tha n that amoun t i s s ti ll due on the 1981 
ov e rdi s bu rse~ent, the Go v er n ment fi l ed t h e mo t i on for re l i e f f r o m 
s t a y s o th at it c an e ff ect a s e t o ff agQin st the pa y me n ts d u e t h e 
~ ~ b t o r f r o m t h e 198 5 p r o gram p ar t i ci p a t i o n . ? h e de b tor a rg ~ e s 

t ha t re l ief s hould n ot be gra n ted bec a u s e th e a mou nt due fr o m t h e 
Go v e rn me nt to t he d e b to r c a~no t b e se toff a ga i n s t t h e a mo un t du e 
f rom t h e d e b t o r t o t h e Go ve r n ment. Th e debtor ' s theor y is t h a t 
t he a ~ a u n t due f r om the d e btor to the Gov ernm ~ n t is a pre peti ti o n 
o b l i g a tion . S inc e th e 1985 d e f i ci e n cy pa~m E nt coul d n o t b a 
1 e t e rmin e d b y the ~ove r nment un t il a ft e r the 1985 crop wa s i n and 

f ter th e b a nkruptcy p e tition was f iled , th e amo u n t of the 
d e f icien c y pay me nt is a po st-pet i i o n ob l i g t ion of the Government 
to the de btor-in-possession. Sin c e t h e a mo u n t s due are not bo t h 
pr e p e t iti o n an d a r e not mutua l , t h e deb tor b e li ev e s they c an not be 
of f set unde r the feder a l r egul ~ ti ons. 

This Court disagrees with the d e btor and ag re e s with th e 
Govern me n t that both obligations ar e prepe t i t ion obligation s a n d 
t h a t th e y a rE mutual in tha t they . re conce r n i ng the same p a rti e 
and t ~ e y arise out of the same type of tr a ns a c tion. Th e r e f o r e, 
~he mot ion for relief f i l e by t h e CCC is g ra nted . 

Th 1 s Cour t h s r ' 3 d t h e t e r ms o f e a c h of t :-te c ontract s i n 
i ss ue he r e . Th e Cou r t c o ncl ud e s t ha t t he r ~q ui r cn ~ n ts of th e 
:J:-og r ::t m co n s t i t u t e d co n t r a ctu 1 rlu t i ,~ s on th c> fl c r t o f t h e rl 1:'b to r 
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based upon a f o rmu l a t ha t was in ex i st e nce a t t he t ime the 
c o ntract was e x e c uted, b u t wh i c h requ i red tha t the ac t u 1 
cal cu lation await the end of the marketing pe riod. 

The reg ulations governing the c ontrac ts provide f or 
l i qu idated dama ges i n t he e vent of non-comp li anc (7 C. F .R. 
7 1 3. 4 9 ). Th e se prov i sions indicate a n i n tent by t he pa rt ies to 
create mu t ual ob ligations u nder the c ontra c t . The obligation s of 
t he Government u nder the d e ficie n cy program contra cts a rose a t the 
time the cont ra c t wa s c reated and is a prepetition obligation 
subj e ct to off set under 11 U.S.C. §55 3 . 

A detailed analys i s of a fact ual s i tuation quite similar to 
this case i s fo u nd at In r e Ma tthiesen, 63 B. R. 56 ( D. ~i nn . 
1 98 6) . In the Matth i e s e n c ase t he District Cour t a na ly z ed the 
agri c u ltural c ontr c ts and t h governing reg ulation s an affi rmed 
t he Ba n k r uptcy Co u r t d ec i sion tha t t e 1985 de fi ciency p a y men ts 
pa y bl e in 1986 could be of f e t by the Governme nt a g ainst a 
prepe t ition obliga tion o f the d e btor. 

C unsel f or the debtor arg ues t ha t the Ma t t hi esen c ase is not 
a pplica ble because the c ont r acts be t ween the d ebtors a nd the 
Governme n t in Ma t t hi esen a r e di f f e r ent f rom t he contra ct s i n the 
Reeker c as e . This Cou r t doas no t ·have-fh e benef it o f t h e e xQct 
~ord ·ng o f t h e con t ract s i n the Ma t th i esen ca se but ha compare d 
t he l a g uage of the Re e ke r contra c t with t he language o f t he Court 
i n Mat thi esen wh e n t he Court dis c s s s bo t h the r g u lat ions and 
t e c o ntractual provisions . They see m to b e identica l or at l ea st 
ve r y s i mi lar. Eve n if t h e y are n o t, this Court adopt s t he 
a n lys is of the Matthiesen c a se. 

DATED: September 10, 1986. 

BY THE COUI<.T : 

~4 u£~cY Judg~ 
Co pi es t o : 

0oug l as Semisc h, Assi sta n t u. s . Atto r ney , Box 1 228 downtown 
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