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Th is mat ter wa s originally h e ard on l e gal arguments at a 
status hearing on Decemb er 13 , 1985. The Court as k ed fo r br ief s 
by the p a rti e s a nd t h e f i nal brief was f i led Februa ry 24, 1986 . 
Appear ing on behalf of the debtor is Mi c hael W. Heavey o f Dwyer , 
Pohren, Wood, Heavey & Grimm, Omaha, Nebra ska. Appearing on 
behalf of the creditor , Cone s State Bank, is Micha el G. Helms of 
Schmid , Ford , Mooney & Frederick, P. C., Omaha , Nebraska . 

Fa cts 

The Cones State Bank has f il e d a motion to d ismi s s a n d a 
motion for r e l i e f from the a utomat ic stay . The part ies a g ree d 
that the l egal is s ues involved are the s ame fo r bot motion s and, 
therefore, were.argued and briefed t o g e the r . Before a rriving a t a 
determination of t he actual is sues before the Court, a summary of 
the factual background is s omewhat helpful. 

Debtor wa s a farmer in Pierce County , Nebraska. He had 
borrowed mo n e y from Con e s State Bank (Ba nk) ove r sev e ral yea r s. 
He had a l so granted the Bank a security i nterest i n var iou s items 
of property. The total indebtedness on the date Mr. Wu l f f iled 
h i s Chapter 13 petition, J a nuary 25, 1 985 , wa s $241,500 p rinc ipal 
plus inte r e s t . The Bank had a pe rfected lien on a motor veh ic l e 
title and on Novembe r 2 9, 197 9 , had filed t he appropr i a te 
fin a ncing statement to perf e ct its s e cur i t y interest in t he f a r m 
products , i nc lud ing li vesto ck , crops, mach i nery and the ir 
proceed s . Howev e r, the Bank neglected to file a c ontinuation 
stat e me n t prior to Novembe r 2 9 , 1984, a nd , therefor e , the 
e f f ec t i v e ne ss of the previou s ly fi led financi ng state me nt ex p i red 
o n o vember 29 , 1 984 . 

Be for e the Bank filed docume nt s to reperfect it s s ecurity 
interest , wh ic h d o cumen t s were filed o n Febr u a ry 15, 1 985 , Mr . 
~u lf fi l ed a 9etit ion for re li e f under Chap t e r 1 3 of the 
Ban~r uptcy Code on Ja nua ry 31 , 1 985 . 
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0 n Feb r u a r y 1 t , 1 9 8 5 , Mr. 1·1 u l f f i l e d h i s C h a pte r 1 3 
statement, Chapter ~ 3 p lan , and schedules o f assets and 
liabil i ties . In t ~ - ~ ~ e schedules he identified the 3a nk as holding 
a claim in the arno: . ~ t of approximately $240 , 000 and i denti fie d the 
proper t y serving a ~ collateral for the Bank ' s debt to have a total 
value of approxima ~ ~ ly $98,000 . Therefore, his schedules 
r ef lected that the 3ank was u nsecured in the amount of 
approximately $ 1 42 , J OO . In addition to the unsecured portion of 
the Bank ' s debt , t: - ~ schedules showed that there were one or more 
other unsecured c ~ ~~ itors holding claims of 399roximately 565,000 . 

The Bank f i l e~ an objection to Mr . Wulf's Chapter 13 plan on 
t h e basis that he ca s not e l ig i ble to be a debtor under Chapter 
13 . Hearing was ~ ~ ·d on the Bank ' s objection to confirmation of 
Mr . Wulf's plano~ h?r il 12, 198 5. Th e Bank's objection was 
s u s tained and lea\~ to file an amended Chapter 1 3 p l an was de n i ed 
fo r the reason th3~ the debtor ' s unsecured debts e xc e e ded 510 0 , 0 0 0 
and , therefore, tt ~ ri ebtor was ineligible f or r e lief under Chapte r 
1 3 • 

Mr . ~ulf the~ ~i l ed an application for conversion of the 
p~oceedings to a C~ a pter 11 proceedi ng . The 3ank filed a mo t ion 
to dismiss the Cha~ ~e r 13 proceedings on the grounds t h at Mr . ~ul f 

was not eligible f~r relief under Chapt er 13 . The moti on to 
dismiss and the mo~ion to convert were heard on June 14, 1985 . At 
that hearing the E~~kruptcy Cou rt denied the motion to dis .. iss and 
granted the motior. ~o convert. 

The Bank appe~:ed to the District Court. The District Cour t 
held that the orders appealed from were interlocutory in natur e 
and declined to he.::.r the appeal . District Court stated that "th2 
issue of wh e ther t~e Bankruptcy Court has proper jurisdict ion in 
the Chapter 11 pro~eedings should f irst be decided in the 
Bankruptcy Court" . 

The Cones Sta te Bank thereafter f iled these motion s for 
relief from stay a~d motion to dismiss . 

On June 28, 1 S85, the Bankruptcy Court for the District of 
Nebraska h ad a cha~ ge of judges. The decision of the District 
Court r eferred to ~~ove was filed on August 13 , 198 5 , a n d so the 
motion for relief :~om the automatic stay and the motion to 
dismiss we re filed ~uring the term of the n e w j udge . 

It i s the opi~ ~on of the n ew j u dge that the Di stri ct Cou rt 
decision of Augu s t 1 3 , 1 985 , grants th e Bankruptcy Court th e 
opportunity to r ecc~s ider th e decision of June 14, 85 , 
conce rnin g th e mot~ ~ n to dismiss ~ nd the mo tion to o n v ort . Th is 
Court h as 11 .-=t d th.e :-, : - ~)Or tuni t y to revici·/ the J cnq thy bri ef s o f th e 
P r ti cs a nd will t-:_.-;/_ , , the Of portunity "lffor d ' cl it b y t l1c Di.str· i ct 
Court o rcc o n s · d'-.:~ ~ h o l"' <11 co r1 cl u s ion of t he !J,1 n k nl ~ ' l c·y Cnu r- t 
on June 14, 198::,. 
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Issue 

I s a p e rso n who f ile s a pet itio n for r e l ief u nd e r Chapter 13 
b ut who is no t e l ig i b le t o be a d ebt o r unde r Chapt e r 1 3 pe r mitted 
t o use the benefit s of §1307 of the Bank r uptc y Code to convert h i s 
procee ding into one under Cha pter 11? 

Anothe r way to frame the issue is a s follows : c a n someo ne 
who has no right to be a d e btor unde r Chapter 1 3 , but who fi l es a 
" 9et it i on" u :~der Ch a p te r 13 a n ywa y, b e pe rmitte d, si x months 
l at er, to become a Chapter 11 debtor a nd be pe r mit ted to us e his 
orig ina l filing da te a s the s ignificant date of t h e ''ord er fo r 
r e l ief "? 

No mat t e r wh i ch wa y the q uest ion i s a s ked , the a nswe r is no . 

Dec i s i o n 

Thi s debto r wa s no t elig i b l e to b e a debto r unde r Chapte r 1 3 . 
The re f o r e , a c as e wa s not commenced b y t h e filing o f the Chapter 
1 3 pe t it i on. Th e refore , the "debtor " has no ca s e o r pro~eeding to 
c o nve rt t o a Chapte r 11 pro c eedi ng . Th e refo r e , the Chapt e r 1 3 
" proceed ing " o r " ca se " is a nul lity and s o i s the Cha p t e r 1 1 
" ca s e " . Th i s proceeding i s dismis s e d . Un l ess t h e re is some 
a d ministra t i v e ru le a gai n s t it, the mon ey wh ich r e presents the 
d iffere nce between the Cha p ter 1 3 f i l ing fee a nd the Chapte r 11 ~) 
fili n g fe e sha l l be r e t u r n e d t o Mr . Wul f . 

Con c lus i ons o f Law 

On J a nuary 31 , 1 98 5 , Mr . Wul f wa s not e l i gi b l e to b e a d e btor 
unde r Chapter 13 of the Ba nkrup tcy Code . Se c t ion 1 1 U. S . C. 109{ e ) 
provides i n part : 

" On l y a n i ndiv i dual wi th r e g ular i ncome 
t hat owes , on the d a t e o f t he f i l i ng o f t he 
pe t i t ion , no n -cont ing e n t , liq u ida t ed , 
unsecu red debts of l es s than $10 0,000 a nd 
non- contingent, liq u idate d secured debts o f 
le ss tha n $350,000 ... ma y be a d e btor unde r 
Chapter 1 3 o f thi s Ti t l e ." 

Mr . Wu l f ' s s c h edules a nd s t a t e me n ts showed t hat the un s e cured 
por ti o n of t h e d e bt he o wed wa s in e x c e s s of $10 0, 00 0 a nd , 
th e r efore , he was no t a n el i g i ble debtor. See al s o In r e Koehler , 
BKSS- 225 , Ba n krupt cy , Di s tr ic t o f Ne b raska , 1 986. 

11 U. S . C. § 3 0 1 p r o v i de s tha t : 

" A vo luntary ca s e und e r a chapter o f t h is 
T1 tl e is comme nce d by t h e filing wi th t he 
S~nkr u p t y Court o f a pe t it ion und e r s uc h 
c ha pt e r by an e ntity tha t ma y be a d e bto r 
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The commencement of a 
a chapter of this Title 
for relief under such 

Since Mr. Wulf was not an entity that may be a debtor under 
Chapter 1 3, the filing of his petition under Chapter 13 did not 
commence a case and did not constitute an order for relief. The 
document he filed which is called a "petition" does not qualify as 
a "petition" for bankruptcy purposes under §101 (34) and he does 
not qualify as a "debtor" unde r § 10 1 (12). He is not a " de bto r" 
because the definition of debtor is a person concerni ng which a 
case has been commenced. 

Only a "debtor " or an interes t e d person r.1ay convert a c a se 
pursuant to §1307 from a Chapter 1 3 status to Chapter 11 status. 
There is no case commenced under Ch a pte r 13 and the re is no d eb t o r 
under Chapter 13 and Mr. Wulf is certainly not a creditor or an 
interested party for this purpos e under Chapter 13 and, th e refore , 
is not el igible to convert a nonexisten t case to a n existent 
proceeding und e r Chapter 11. If the re is no commence~ent. o f a 
case pursuant to §30 1 . then there v1as no "case" to be converted 
under § 1307(d) of the Bankrupt cy Code . 

The order for relief entered Jun e 17, 1 985 , pursuant to the 
decision made by the Bankruptcy Court on June 14, 1985 1 did not 
const i tute the commen cement of this case unde r Chapter 11 of the 
Bankruptcy Code. The entry of an order for relief under §1307(d) 
presumes that a case h as already been comme nced. Th e re is no 
pro vision in th~ Bankruptcy Code to suggest that an o rder 
authorizing conversion of a Chapter 13 case to a Chapter 11 case , 
or the entry of the Chapter 11 order for relief p ursua n t to such 
conve rsion, c o nstitutes t he commencement of a case . Section 301 
of the Code is the only sectio n that deals with and sets out the 
requirements for c omme nc e me nt o f a ny voluntary case . Th e existing 
Chapter 11 proceedings were not initiated by the filing of a 
petition. Rather , they were supposedly initiated by the filing of 
a Motion to Convert under §1307(d). I n the absence of any 
docume nt that would qual i fy as a "pe titio n" as t h e term is d e fin e d 
under §§101 and 3 01 of the Ba nkruptcy Code, no case has been 
commenced b e for e t his Cour t. 

It can be arg u e d t ha t the Court shou l d consider the Cha pt e r 
1 3 " p e t i t ion " w h i c h w a s f i led by Mr. vl u l f t o b e a " p e t i t i o n " w h i c h 
q ualifi es for t he c omme nce me nt of a Chapter 11 case . If the Court 
dec i ded that , it could say that the mo tion to conve rt wa s ctually 
a req u e st t o co n s i de r the preex i sti n g docume nt as fil e d o n J une 1 4 
or June 1 7 of 1 985 , inste a d of January 31, 1 985 . Th e Cou r t could 
the n ~; ay that t he ord er for r e lief was ente ( e d o n June 1 7 , 1 91\S , 
c:w · thi s CC\:;c \vus act u <l ll y comm e nced . 
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This Court .wi ll not do so because to do so would perpetuate a 
fiction. This person wa s ine ligible to be a debtor under Chap ter 
13 from the very begi nning. When an individual fil e s a p et ition 
s eeking to insti tu te a proceeding f or which he is not el i gibl e , 
t h e Bankruptcy Co ur t lacks jurisdiction ove r h is property a n d 
estate. The only remedy ava i l a bl e f o r the proposed deb tor is to 
hav2 the case 4ismissed a nd to c ommence a new c ase b y fil i ng a new 
Chapter 11 petition. 

Debtor argues that 11 U.S.C. §34 8 permits him t o do e xactly 
what he had done. That section provide s in part: 

"(a ) Conversion of a ca se f rom a case 
unde r o n e c hapter of this Ti tle to a c ase 
under anothe r cha pter of thi s Title 
constitutes an o r d e r for relief under the 
chapte r to which t he case has converted, but , 
except as provi d e d in subsections (b) and (c) 
of this s ection, does not effect a change in 
the date of i he fil ing of the p e tit ion, the 
commencement of the ca se, or the orde r for 
relief." 

The proble~ with Mr . Wulf's argument is that this Court fi nds 
that an inel igible person filing a petit ion reque s tin g re l ief does 
not commence a case. The refore , there is no case prev iously 
commenced which can be conve rted. Therefore, there is no r elatio n 
bac k to the fi li ng date or to an order f or r e l ief beca use no orde r 
for relief ·ex ists. 

Th is case is dismissed. 

Separate order to follow. 

DATED: April 28 , 1986. 

BY THE COURT: 

Copies to: 

Mi c ha e l W. Heavey , Attorney, 1823 Harney Stree t, #300, Omaha , NE 
68102 

Mic h e l G. Hel ms, Attorne y , 18 00 First Nat'l. Center , Omaha , NE 
6 8102 


