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DELORES Y. RI CHARDS , 
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1\-lEMORANDUM 

CASE NO. BK86-187 1 

CH . 11 

A va l uat ion hearing pursuant to Sect ion 506 of t he Bankruptcy 
Code and a c onf i rma t ion hearing were he l d i n t wo pa r ts, f i rs t on 
September 11, 1987, and t hen finai l y, o n Februa ry 17, 1988. 
Appearing on behal f of the obj ecting creditor, PCA o f the 
Midlands, were J ames McClymont and Larry Baumann of Kel l ey, 
Scritsm i e r, Moore & Byrne, P.C., North Plat t e, Nebraska . Ro ber t 
Ri c hards of Chappe l l, Nebra ska, appea red on behalf o f the debtors 
at t he f irst hearing and Wm. Needler, Chi cago , Illino is, appe ared 
at the second heari ng. 

The debtors fi l e d Chapte r 1 1 bankrupt cy on June 26, 1 986. 
Th ey opera t e as fa rmers 2,086 a cre s o f grassla nd and 2 ,154 of 
dryland c ropland near Ha ye s Center, Nebr aska. The d e b t or s have a 
c ow herd wh i ch they allege ha s be e n l eased to t heir son s on a 
40/60 cal f share l ea se. In addit ion, the d e btors c la i m t o have 
l eased the ir r e al e s t ate o n a 1/3- 2 /3 s ha r e whi ch a ls o inc l udes 
all gove rnment payments. The mac r. i nery is purpor tedl y l ease d on 
an annual deprec iation pa yme nt rate. Pur s u an t t o t he leases, t e 
debtors are r equ ired to maintain all of t he f arm a nd ra nch l and. 

At thi s po i nt in thi s c ase, t e Cour t is a s ked to dete r mine 
whe ther the PCA is ful l y s ecu red and i s, therefore, ent itl ed to 
intere st on its claim 9nd atto r ne y 1 s f ee s and a ppra i s al costs; 
whe t he r the debtor s are entitl e d t o r ecove r c os t s of pre s e r vi ng 
the property und e r Se ction 506(c) ; t he p roper date a s of wh ich t he 
va lua tion is to be made ; whethe r PCA's lien c o nt i nue s in t he 
debtors ' livestock f r om t he dat e of fil i ng; whe t he r the deb t o rs 
we r e ent i t l ed t o exchange ma chi nery which was PCA co l la t e ral pr i o r 
to fi l i ng a nd a l l ow t he ir sons to have an i n t e r est in the 
mach i nery receive d ~ .. be ex~nange; w~ether PCA or the debtors are 
enti t led t o t h e interest a ccumu la t ed i n the joi nt cas h c ollater 1 

. coun t. Fi na l l y , the Co urt i s to e te r mi ne t he value of t he 
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The Cou rt f inds as a f c t the f o l l owi ng va l ue s as of 
Septembe r 11 , 1987, the origina l confirmat ion da t e: 

1. PCA r e a l e s ta t e equity , ba s e d u pon t he Smith appra i sa l , 
Exhibit No. 11: $ 14 ,43 0. 

2. Machine r y and equipment : $201 ~2 10. 

3. Livestock o n ha nd: $916, 5 12. 

4. Cash collatera l f und: $3,014 . 

5. 1 986 crop and AS CS payments: $ 3 5,1 58 .43. 

6. Proceeds of year l i ngs sold in 198 7 from the 1 936 c a l f 
crop : $ 263,9 95 . 

7 . Catt l e proceeds on ha n on date of f il i ng: $ 207,560 . 

8. PCA share of insurance p"roceeds: $ 3 ,395. 

9. I terest accrued to 9/ 1 / 8 7 on joint bank account: 
$ 6, 4 6 9 . 

Tota l : $ 1 ,651 ,7 4 3. 43. 

The Court fi nds t ha t a of t he 11 th da y of September , 19 8 7 , 
the net c laim of the PCA, a fter deducting all payme nts recei ed 
pre a n post pe t ition and a dding int eres t, is $ 1, 027 , 132.82 plu s 
claims for a ttorne y f e es , appr a i sa l s a nd othe r costs plus accruing 
intere s t t herea ft e r u p to t he value of t he collate ral. 

The va l ua tion of t he colla tera l f or pu r poses o f c onfi rma ti o n 
must be determine d as o f t he c onfirmatio n hearing date or t he 
effect i ve da te o f the plan . Th i s means t ha t the v a l ue o f the 
c ollate al and the a llowed se ured cla im of the PCA can c ha ge 
from d t e of pe ti t ion t o ate of confirmati o n . 11 u. s.c. § 5 0 6 
a nd i s legis lat ive history co templa t e s uch change s a nd s uch 
valued d e terminat i ons at d i f ferent po i n t s in t i me for different 
pu r po es , such as adeq uate pro t e c tion during the pe ndency of t h e 
c ase , liqu ida ti on valuations for de t ermin ing the bes t in t erest of 
c red i tors' t est a t confirmat i on 3nd fo r other pur poses . 
Therefore, t h e Cou r t c oncludes t hat pos t peti t ion increases i n 
va lue o f co l l a t era l are i nclude d in the va l u e of the c o llate r a l 
for purposes of c l a im d e te r mination f or confirma tion p urposes . 

The d e b t ors have argued t hat inclusio n of the increas i ng 
va lue of colla teral penal i zes t he debtors bec a se it is t he ir 
e f fort a t work tha t he l p t o cre ate such a n incr ease i n value . 
However, the debtors c ould ha ve moved t hi s c ase to conf irma tion 
qui c k l y a nd not ove r a o ne - year period after t he pe t i tion was 
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f i l ed . This Co u r t c oncludes that the confirmat i o da t e i s the 
va lua tion date f or fina l de te rmina tion of t he a l l owed s e cur d 
c la im pursuant to Sec tion 1129 ( a )(7) (A)( ii). 

The PCA had a lien on c ertain e q u i ment wh ich the debtors 
trade d f or o t h e r, newer e q u i pment. The debto r s cla im t ha t thelr 
sons con tr ibu t ed s o me v a lu to t he new equi pment a nd t t thei r 
son s , t he refo re, bec ome one-half owner s o f the e qu ipment and the 
l ien , if any, ex t ends only t a one -hal f ownersh i p inter s t . 
Debtor s re i ncor rect. Th e lien of the PCA i n th equipment 
f ol l ows t he e qu ipmen t and i t s trade - i n pursua nt to Nebraska 
U iform Co mmercia l Codes ct ion 9 -306 ( 2). Therefore , eve i f t he 
sons have some ownershi p i nte r est , the PCA h a s a l i e n i n t h e total 
va l ue of t he equ ipment wh i ch came to the debtors a s e xchange f o r 
equi pment for which t he PCA had a security int e r e st . 

Debtors d sire to reduce the claim of t h e PCA by a n a moun t 
equa l to the val ue of debtor serv i c e s prov i ded i n preserving t he 
co l l a t e ral pur s uant to Sec t i o n 50 6.( c) . The d e btors a rgue o n t he 
o ne hand that t he y sho uld ge t all of the "profit" f r om the 
i c r easing colla t ral va l ues a nd then argue that t he PC s ho u ld 
pay debt ors , by red cing t he PCA cla i m, fo r t he de btor s rv i ces in 
taki ng c are of the l ivestock . De bto r s are incorrect o n both 
counts a nd may no t reduce t h e PCA cla i m by t h e value of t he ir 
services n r rece i e al l the "profi t " f r om inc r easing co l a t eral 
val e s. See Br ookfie l d PCA v . Bar r on, 738 F.2d 9 51 (8 t h Cir . 
198 4 ). 

Deb tors claim t hat their son s have s ome t y pe o f l ase 
arrangeme n t with regard to the ca lves and other livestock . They, 
there f ore , argue that the PCA lien does no t cove r the ca lf c r op. 
This Cou r t does not agree. The se d e btors did not l ease h e cows 
to the s o n s i n t he ord ina ry cour s e of busine ss . Test imo ny was 
taken t hat t h e pu rported l ease ar rangement wa s not of be efit to 
the e s t a t e i n t ha t it r e q u ired the debtors to maintain al l o the 
pre mi ses and ye t take on ly f orty pe r cent o f the calf crop. I 
addition , t he lea se wa s not p rovi d e d to t h is court f or app roval 
pr ior to it s exe c u t ion and , therefo r e , it has no t been approv d. 
The lien o f the PCA in t h e live stock whi ch was owned prepeti tion 
a nd the o ffspring of s u c h lives tock wh i c h were born po st pet ition 
cont i nue. Any c l a i m t hat t h e sons ha ve t o the ca f herd o r a ny 
pa rt of it i s s ubject t o the PCA lien u t il a nd un less t he Cou r t 
d e t ermines othe r wise after notice a nd an o pportun ity for hearing 
under Sec tion 552 ( b ). 

Cash collate r a l i s by it s na t ure c ollat ra l whi ch s t a nds as 
securi ty f o r the c laim. Any int e r e s t earne d on t he cas 
col la t e r a l during the pendency of t he c ase beco mes addit ion l 
sec r i ty for the l o a n. The r e fore, t h e i n t eres t on the c sh 
col l ate ra l a c a unt s c n a nd shou ld be c onsidered a s a r t o f the 
" value " in de t ermi ning the allowe d s e cured cl a im. 
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In conc lus ion, the Cou r t finds t at t he PCA, as of September 
11, 198 7 , was ove r s e c u r e d ad h ad a l l the rights th e Code grants 
it pur s ua nt t o Se ction 506 c onc ern i ng attorney f ees, in t erest and 
costs. A separa te a ppl i c ati on i t e mizing e ach of those shall be 
submitt ed to the court wi t hi n f orty-five days. 

Fu rther ~ the Court f i n s t hat t hi s pl a n cannot be conf i r med 
no matter wha t t he status o f t he values. Th i s p l an does no t 
comp ly wi th the sta tu tor y r e qui r eme nts as f i na l ly determ i ned by 
the Un ited States Supreme Co u r t in Norwest Bank Worthi ngton et al 
v . Ah lers et ux, U. S. , 1 08 S.Ct. 963, 99 L.Ed . 2d 169, 17 
B. C. D . 201 ( 1988) -.-The pla n p r oposes a t Clas s 10 that the 
uns ecu r ed claims shall be set tled and s t isf i e d by payme nt on a 
p r o r ata basis from income o f the estate after a ll costs of the 
es t at e have been paid and a ll sen i or claim ho l der annua l payments 
have been made i n ful l and t he contribu t i on of the c lass o f 
i nteres t s ha ve been deducted. The r efore, the p l an is not 
confi rmabl e as a matte r of l aw because i t does not pay al J 
c r ed i t o r s , inc l ud i ng t he PCA, in ful l , and the debtors, or their 
s ubstitu t e s (the ir s ons) propos e to keep property of t h e es t ate. 
See 11 U. S. C. § 112 9(b)(2 ) (B)(ii). No fur t her hearings will be 
held o n thi s p l an , f or valuati on purposes or otherwise, until i~ 
goe s thr oug h the c omp lete di sc los ure sta t emen t a nd voting process 
in c omp li ance with Ahl e r s or , a ll par ti es, inc l ud i ng t h e PC , 
a gree to t he t re a t ment p r o po s ed by t he pla n . 

The d e b to r s have r aised the i ssue of wheth e r or no t the 
Agricu l tural Credit Ac t o f 1 987 app lie s to the, a nd t o the PCA . 
Th is Cou r t b y p r e vi ous ruli ng s i n unrela ted cases ha s f ound tha t 
the Ag rl cul t ural Credit Ac t does a pply to Cha pter 11 d eb t o r s a nd , 
the refore , directs the PCA t o fo l low the provis i ons o f ~ha t Act 
wi th rega rd to these debtors within the ne xt f or ty- f i ve d a ·s. 

DATED: J une 23, 19 88 . 

BY THE COURT: 


