UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEBRASKA

"

IN THE MATTER OF

GARQLD SPRINGER a/k/a Gerald

i y - 0
‘Springer and MARCELLA SPRINGER, CASE NO. BK85-1

DEBTORS _ \

GERALD and MARCELLA SPRINGER, AB5-116
L Plaintiffs

vs.

HIGHER EDUCATION ASSISTANCE MEMORANDUM OPINION
FOUNDATION; FIRST WESTSIDE
BANK OF OMAHA, NEBRASKA; THE
UNIVERSITY OF NEBRASKA, and
THE UNITED STATES GOVERNMENT,
more particularty, the UNITED

STATES DEPARTMENT OF EDUCATION,

Defendants
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Trial on Plaintiffs/Debtors' complaint praying for a hardship
discharge of student loans pursuant to 11 U.S.C. §523(a)(8)(B) was
held in Lincoln, Nebraska, on November 14, 1985. Vince Powers of
Lincoln, Nebraska, appeared on behalf of the debtors. John Wiltse,
Assistant General Counsel, University of Nebraska, appeared on behalfl
of the Board of Regents of the Unlversity of Nebraska. Bernie Glaser,
Assistant United States Attorney, appeared on behalf of the United
States of America, Department of Education. Richard Garden of
Lineoln, Nebraaka, agpeared on_behalf of Higher Educatlion Asslstance
Foundation.

Question 1n Issue

Should this husband and wife who obtained collepge educations
and the opportunity for post-graduate studies through the use of .
educational locans made, insured or guaranteed by a goverrmronulal unit
or a non-profit institution be granted a hardship discharge of the
debts represented by those lecans in a Chapter 7 bankruptcy c¢as=?

Decision

g These debtors shall not be granted a hardship dla(hﬂlrf pursuant
to 55230a) B (B).
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Findings of Fact

-

The debtors, Gerald and Marcella Springer, are husband and wife
who filed a Joint petition for relief under 11 U.S.C., Chapter 7 on
or about January U4, 1985. All of the debts llsted on their schedules
are unsecured. A

a
Gerald Springer owes $2,698.70 including Interest through
October 18, 1985, to the Uniyersity of Nebraska, for Natlonal Direct .
Student Loan notes. Marcella Springer owes $6,150.98 with interest:
calculated up to and including October 18, 1985, on National Direct
Student’ Loan promissory notes representing loans received from the
University of Nebraska.

The parties also received guaranteed student loans under the
Guaranteed Student Loan Program established by the Higher Education
Act of 1965. These loans were obtalined from First Westside Bank in
Omaha, Nebraska, for educational purposes, All three notes were
guaranteed by the Higher Education Assistance Foundation, a non-
profit organization. The debtors have defaulted on all three notes
and the Foundation has paid First Westside Bank under the terms of
its guaranty and the three notes were endorsed and assigned to the
Foundation.

Gerald Springer owes $5,773.64 including interest 'up to and
including November 14, 1985, on one of the guaranteed student loan
notes. On his second guaranteed student loan note he owes $5,727.15
with intérest calculated up to and including November 14, 1985.

Marcella Springer owes $5,764.05 including interest calculated
up to and including November 14, 1985. on the guaranteed student
loan that she obtained from the First Westside Bank.

The total student loan obligation of Gerald Springer is $14,199.46
plus accruing interest. The total student loan obligation of Marcella
Springer is $11,915.03 plus accruing interest.

The parties apgreed at the beginning of the trial that the total
student loan debt was approximately 90% of the total debt of the
parties. In addition; the debtors admitted at the beginning «f the
trdial that the main purpose for filing a Chapter 7 bankrupteoyr wan Lo
ebtain the discharpge of the student loan debt.

Oerald Springer received a Bachelor of General Studles majoring
in Human Services from the University of Nebraska at Omaha in 1980.
He received a Master ol Science degree, majoring in Urban Fdueabtlon
from the University of Nebraska at Omaha in 1983, In 1984 he recoived
a Master of Educatioh I'rom larvard Graduate School of Educaticon.

Marcella Springer vreceived a cerptiflicale from the Beatrice Boauty
School in 1956. In 1972 she attended Nettleton Business Collegs and
received a certificate for completion of a slx-week keypunch ~ouprse,

In 1977 she received a certificate upon completion of a corvresponde-noee
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course 1in the travel industry from Northwest Schools. She graduated
with a Bachelor of General Studies majoring in Sociology from the
University of Nebraska at Omaha in 1982. She began working on her
Master of Sclence degree at the University of Nebraska at Omaha and
completed 27 hours of credit before leaving school in 1983.

The Springers have two children, twin daughters who were born
in May of 1983.

Mr. Springer'is a Native American who, although he did not
receive formal high school education, did recelve a G.E.D. and it is
obvious from his demeanor, articulate testimony and academic record,
that he 1s an intelligent well-spoken individual.

+ He has worked at various jobs throughout hls educational program
and following the issuance of the various degrees to him has sought
employment in his professional field. He has been employed 1n his
field or ¥n related human services positions both durinhg his college
and post-graduate years and since hils graduation from Harvard.

The problem that Mr. Springer 1is having concerns his earning
ability. The field in which he. is educated apparently does not provide
a sufficlent economic opportunity or salary level for him to be able
to provide adequately for his famlly and pay the student loans that
he has incurred.

The evlidence is clear that he 1is not a lazy person. He has
applied to governmental and private employers for Jobs inside and
outside of his professional field. The best job that he has been
able to obtain pays $16,000 per year and is located on an Indian
reservation in Kansas, He and his family live in Beatrice, MNebraska,
and he drives to Kansas on a weekly basis., The position 1s a federally
funded position with its continuing existence totally dependent upon
the federal budget and the allocation process. The salary he receives
does not include any type of health insurance or other benefits and
it does not include housing. Therefore, he is required to take the
one family vehicle to drive to Kansas and spend all week in a sleeping
room which he pays-for out of hls salary. In the meantime hls spouse
and children stay in Beatrice without transportation in a two-bedroom
apartment located within the city limits of Beatrice,

Mrs. Springer has a college degree from the University of llebraska

at Omaha and 27 hours ol credit on a Master's Degree Propram. ‘The
evidence 1s that she had a difficult pregnancy and ehildbirth and
that she has not been employed since the birth of her chlldren. Ghe

' has applied to approximziely 15 empleoyers withln the last several
months in an attempt to find employment in the Beatrlce, lebraska,

drea. ‘She has been unsuccessfnl In ber effTorts., The evldencs further
shows that she is unable to look for employment outside of the Beatrice,
Hebraska, area because she doss not have tran,portation since her hus-

band has the vehicle in Hansas during the week.
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The evidence is clear that Mr, and Mrs. Springer have no excess
disposable income to be used for the payment of the student loans.
They do not have luxuries, do not have the opportunity for recreational
activities, do not spend their money on anything but:the necessities
of 11fe

The evidence further shows they have attempted to obtain employment
in areas other than Beatrice, Nebraska. Mr. Springer'has applicd
throughout the State of Nebraska and other states. 'He has willlingly
applied for employment as a laborer at a packing plant as well as
applying for employment in areas where he could use* his academic
background.

No payments have been made on any of the student loans by Mr.
or Mrs. Springer. The total monthly payment to the Higher Education
Assistance Foundation is $190.50. The total monthly payment to the
University of Nebraska is $88.30.

v

Mr. and Mrs. Springer made no contact with elther bf the lending
organizations in any attempt to obtailn an extension of the payment
schedule or a reduction of the payment amount.

Neither Mr. nor Mrs. Springer has a physical or mental disabllity
which hinders their opportunity or ability to become and contilinue to
be employed. There 1s no evidence that the debtors' conduct exhibits
an intent to escape responsibility for student loans or that the filing
is a bad faith filing under the Bankruptcy Code.

The debtors have not made any request of the guaranty organizations
that they enter into some type of forebearance agreement such as a
temporary cessatlion of payments or an extension of time for makilng
the payments due to their personal problems or personal financial
situation.

Conclusions of Law

The real issue here 1is whether or not the requirement of repayment
of a student loan where there is currently no avallable disposable
income is "undue hardship" under §523(a) of the Bankruptcy Code.

The general policy of the Bankruptcy Code is thar student lcans

shitll not be dischiargeable. Section 523(a)(8). There are two
exceptions to the rule, one being 1f the lean first became due {ive
years prior to the date of filing of the petition and the soecond
exception being the "undue hardship" exception.

There is no mechanical formula which the Court may involke in
deternining whether or not the requlrement of repayuent of a student
lean will put an undue hardship on the debtor., ‘'ne Court is requlred
to examine all of the ftacts and circumstances currounding the particular
bankruptey and determine whether there would be anything left from the

dwitkr's estimated future income to enable the debtor to make some
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payment on the student loan. Andrews v, Séuth Dakota Student Loan
Assistance Corporation, 661 F.2d 702 at 704, The Andrews case cites
a number of authorities for the' proposition that the determination
of undue hardshlip 1s a factual one to be determined only after
evaluating the individual debtor and the individual debtor's present
and future circumstances. _ \

If this Court were only to examine the debtor's current circum-
stances and financial condition, it would be a simple matter to declde
that it would impose an undue hardship on the debters to require them
to repay their student loans. Fbhom the evidence that was presented
in trial, it was clear that the debtors do not en)Joy a high standard
of living, are frequently unable to make their current minimum Iiving
expenses from their monthly net income. To 1lmpose upon them the
requirement that. they also allocate a portion of their net income
to the repayment of the student loans would be and 1s at the present’
‘time unreasonable.

However, the policy is clear that student loans in a Chapter 7
bankruptcy are not dischargeable except in extraordinary clrcumstances.
In this case we have one debtor who has a Master's Degree from the
Unilversity of Nebraska'at Omaha and another Master's Degree from
Harvard University. The other debtor has an undergraduate degree
from the Unlversity of Nebraska at Omaha and many hours of credit on
a Master's Degree. They are currently in financlal stress. Part
of that stress is due to the birth of twin daughters and the unexpected
necessary expenses that follow such a usually happy occurrence.

Another temporary circumstance that adds to the stress 1s Mr. Springer's
inability to obtain employment that pays more than $15,000. or $16,000
per year and his inahillty to keep such employment on a regular and
consistent basis. The evidence shows that he has had many jobs over
many years but has not had B long-term experience with any employer.

Another cause of the financial stress 1s the 1nabillity of Mrs.
Springer to obtain employment. Thls 1s partly due to her desire to
remain home and care for the twins. It 1s also due to her inabllity
to transport herself to employment because the vehlcle whilch they
own 1is used by the husband.

If this Court were required only to look at the current f{inuancilal
circumstances of a debtor who had incurred student loans, all student
loans would be dischargeable. It i1s frequently the,casc that when
a recent graduate obtains his or her filrst employment, the student
loans and other financial obligations that have been incurred prior
to receiving the employment offer are significant., It 1€ a struggle
to malkke the payments on a regular basis. However, this Court believes
that one of the reasons for obtaining a college education and perhaps
a reasen for obtaining a graduate educatlon is to Improve the
inancial condition of the individual over the years. This is
exnebly, what Mr. Sprinpger claimed was his reason for obLaJninL Hils
Hlarvard degree. He hoped and assumed that obtalining a degree from
a major institution in the United States would make him more marketable
and cnable him after some period of time to obtain a hipgher income
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than he could receive with his undergraduate and Master!s Degree from
a local university. The evidence presented shows that Mr. Springer
has been unable to obtain employment which will pay him more than
$15,000 or $16,000 per year. The evidence also shows.that Mrs.
Springer has been unable to obtain employment recently. The debtors
apparently desire that the Court speculate on what the future of
their employment possibility .is, If the Court 1s required to speculate,
this Court believes that within a couple of years Mrs. Springer will
no longer have the absolute necessity of staying home with her children
and with her degree and continued search for employment she wlll find,
employment. It 1s further this Court's speculation that Mr. Springer,
once he accomplishes a long-term employment relationship with either
hls current employer or some other employer will be able to earn an
amount of money which will justify the expense of the various college
and post-graduate degrees that he has received.

This decision, however, is not based upon speculation. "Helther
the debtors nor the Court can predict the future employment opportunities
of the parties. 'However, both debtors have worked in the past. Both
debtors have valuable experience and academlc degrees. Both debtors
are physically and mentally able to work. Requiring that they pay
some or all of their student loans willl impose a hardship upon them.
Considering all of the facts and circumstances surrounding this case,
this Court does not believe that it is an undue hardship. If the
circumstances change, the Andrews case cited above provides that
the debtors can always ask for relief in the future. In addition,
there is a possibility of a discharge 'of these same student loans
under Chapter 13 of the Bankruptcy Code. The policy and standards
of Chapter 13 are somewhat different than those of Chapter 7 and
under the right factual circumstances the debtors may obtaln the
relief under that Chapter that they are denied under Chapter 7. In
_conclusion, it is the opinion of the Court that the student lcan dobts

of these debtors are not dischargeable under §523(a)(8)(B).

Judgment shall be entered accordingly.
DATED: MNovemter £/ , 1985, . '

BEY THE COURT:

e
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UZS. ank@quuy Judge ()
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Copivs to:

Vince Powers, Attorney, 134 S, 13th Street, Suite 1214, Lincoln, HE (8508

John Wiltse, Attorney, Uill, 3835 Varner Hall, 122 Varner Hall, Lincoln,
NE n43583-074Y%

Rlchard Garden, Attorney, 1900 Flrst Nat'l. Bank, Lincoln, HE (8503

Berpnle Glaser, Attorney, Ass't. U.8, Attormey, Tederal Bldg. . tC#it-nnlal
[Mall North, Lincoln, HE



