
IN THE :•t:\TTER OF 

UNITED ST~TES BANK RUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

GENERAL COMMUNI CATIONS CO ., INC. , CASE NO. SK B0-2734 

DEBTOR 

MEMORANDUM OPINION RE MOTION 
FOR SUMMARY JUDGMENT BY TRUSTSE 

This matter, conc erni ng t he interpretation of a c ontract 
between the tru s tee and a purc ha s er of assets of the d ebtor, was 
heard on motion for sunmary judgment on June 6 , 1 98 6. Donald 
Swanson of Sch~id , Ford, Mooney & Fred2r ick , Omaha , Nebraska, 
appeared on behalf of the t rustee. Van Sc hroeder, Bellevue, 
~ebraska, ap?eared on behalf of the p urchaser of ass ets, Touch 
Communications Com~any of Nebraska. 

Fact s 

This debto r in a Cha p ter 11 case apparent l y filed for 
protection under Chapter 11 of t h e Bankruptcy Code in 1 98 0. At 
some point duriQg the progress of the case , a trustee was 
appointed. The trustee t ook po ssession of t he assets and i n 1982 
entered into an agreemen t t o sell most, if n o t all, of the assets 
to Touch Communications Company of Nebraska. The asse t s included 
certain personal property and an inte r es t i n real property that 
the debtor was purchas i ng under a land contract. 

The parties have submitted documentary evidence of the sale 
and purchas e agreement between the trustee and the buyer of the 
assets and c ertain corr espondence between a bank tru s t offi c er 
representing the origina l sellers of the land under t he l a nd 
c ontract and the asset p u rchaser under the agre emen t between t he 
trustee and the asset purchaser. 

The agreement be tween the trustee and t he asset purchaser 
(Touch) provides that the trustee sell t o Touch seve n di fferent 
types of property denominated A through G. These types of 
prope rty are all listed in Paragrap h 2 of the a g ree men t which was 
admitted into evidence as 9laintiff ' s Exhibit 1. The agreement 
contained a separate paragraph that provides the purchase price 
for all of the asset s . It includes a down ?ayment and a balance 
to be paid in installments over an 84-month period. 
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In a s~parate ~aragraph the trustee s~ecifically assigns the 
t~Jstee's right, title and interest in t he land contract to the 
~~rchaser. The land cont~act ha d already been identified in the 
paragraph concerni~g assets a3 asset A. 

In a sepa~ate ?aragr3ph the ?U r chaser granted the trustee a 
security interest in certain ?ersona l ?roperty and a "collate ral 
assign~ent of all right, title and int e rest in and to that certain 
land contract'' which was identified a s as s et A. In the same 
paragraph, which contained the secur i ty for the sale, the 
agreement provided that if Touch failed to comply with te rms of 
the agree-ment or with terms of the l a nd contract, af t er 
appropriate notice, the trustee had t h e rig ht to accelerate the 
total balance due. In addition, the d e fault parag raph provided 
that if Touch failed to make payments under the land contract the 
trustee could cure that default a nd add any payments plus interest 
ta the balance which was due and payable in installments. 

The purch ase price for the asse t s sold by the trustee to 
~ouch was $60,000. The or iginal purc hase price listed on the land 
contract was $10,950 with a down payment o f $ 500 and the ~alance 
of $10,450 plus interest at the r ate of 9% payable at the rate of 
5100 per Donth . That contrac t was entered i nto in 1974. 
Therefore, it appears to the Court that the l a nd contract balance 
was relatively small in 1982 when the trustee ' s i nterest was 
t~ansferred to the buyer. 

Touch made the l and contract p a yments directly t o t h e 
contract selle rs or their r e presenta tive . I n l a te 1982 Touch paid 
off the land contract balance and a bank that acted as r e pre s e nt
ative of the sellers delivered t o Touch a warranty deed to the 
real estate wh ich had been subject to the la nd contract. The 
warranty deed shows as grantee General Co~munications Company, 
Inc., and not Touch. 

In 1985 Touch dis cont i nue d making pay~en t s to the trustee 
under the installment payment requirement o f the agreeoe nt . The 
trustee then filed a motion for termination of the contract 
alleging default and requesting the Court o r der Touch to acc ount 
for all property subject to the contract and ordering Touch to 
vaca t e the r ea l premises which had been the subject of the land 
cont r act. The Court ordered that the contract be te r mina t e d and 
that an accounting be provided to the trustee. However, Touc h 
argued that it was the legal owner of the land since it completed 
the l a nd contract payDents and received from t he s ellers a deed of 
c onveya nce of the prope rty. Touch a dmitte d that the de e d li s t ed 
the grantee a s Ge nera l Communications Company, Inc., but argue d 
that it wa s the real owner and could obtain correct record titl e 
by bringing a qt1iet title a ction in State Court. 
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Is sue 

~nde r the terms of t he 1932 ag reeDe nt betwee n the t rustee and 
Touch, was Touch requi r e d t o make a ll payme nts under the 
1nst ~llrne nt ~ayment ~revisions before it rece ived ti t l e t o a ny o f 
t~e ~e~sonal or real 9roperty sold pursua nt to the agreGne nt? 

Dec is i on 

The ag reement between the t r ustee a nd Touch s old SDecific 
~roperty for a specific pr i ce . Ti tle to the 9roperty d id not 
transfer free and clea r o f t he trustee's i nterest until and unless 
all of the ins tallment payments und er t h e a g reeme nt were made. 
Touch did not make all o f t he payments , t he con tract has been 
ter~ inated a~d t he interest of Touch in the land te rm ina tes . 
Summary judgment is gran ted to the trustee. 

Disc uss ion 

The interest o f t he trustee in the land inclu ded t he r ight to 
make payments on the land cont r ac t and inc luded the equity or the 
d ifference be tween t he marke t va lue o f th~ l and and t he r e maini ng 
la~d contr act balance . The tru stee sold his i nte r es t in the 
equity as part of the purchase pri c e for all o f the assets . He 
then ass igne d the right to continue t o make paymen t s o n the l and 
contract . To protect his i n t eres t i n t he equi ty a nd land cont ract 
r igh ts, he too k a co l lateral a s s ignmen t of the l and c o n tract . It 
doe s not a~pear t o the Court t hat the agreement be tween t he 
trustee and Touch is in r ecordab l e form and , therefor e, d oes not 
act as an a ss i g nment of record title. Instead i t is in the form 
of a simple agr~ement between t he parties whic h, i f f ulf ill ed , 
would r e qui re the truste e to deliver appr opr i ate t itle 
documentation suc h as a bill of sale f o r personal pr o pe r ty and a 
deed for real property. 

The agreement specifically provides at Para graph 8 t hat if 
the purchaser d e fault s eithe r on the installment payme nt s or t he 
land c ontract payments, the trus t ee has the ri ght to accelerate 
the total balance. Had the truste e intended to simply sell his 
interest in the land contract to the p urchaser a nd g rant purchaser 
clea r title u pon pa yment of the land contract ba lance, he could 
e as ily hav e d one so by a separate a g reement . Ins tea d, by t he 
agreeme nt Touc h gra n ts a s ecurity inte r es t in the personal 
property and in t h e land contract rights to t he trus tee, bo th of 
\vhich secure the t ota l balance of the installme nt payments. 

Th e re is no evidence that the trustee had knowledge of or 
agreed \vith the posit i o n of the repre sen t ative of the s e l le r that 
Touch , upo n ma king compl e t e payme nt unde r the land con tract, v;as 
the owner of the r eal e s tate . 
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It appce1rs to t~ 1 c Court that the iDtcnt cf the p a r tie:::; .. .-,:...; 
se l l c1ll of th9 assets of the debtor ·..,.hich •.:c~c S?c c ifil'dl ly 
1 i s t e d i n t h 0 as r<~ e r.1 c n t . The sa 1 e p r i c e "'a. s f o r a. l l o f t 1 w 1 :-::: ·:; · :· ·_ 

t a k e n tog c t hE"· ::- • T h c t n1 s t _ e r e t u i ned c:Ll i :1 t e r <=? s t i n a l l o t ~: ;, e: 
<:ls c-:.2 ts excc:;t accounts to secure the [)ay ,;;cnt. cf ti:~_ : tJal ;_) ll\. .. •, _ l. ~ , ,, 

sale price. Inste3d of the tru stc~ inc~CClSlng t h e se1lc 9rica ~

continui ng to ma k e the land contrac t payme1 t s, t h e part1cs 
app -::~rent ly decided it \vas eusicr f or Touch to :nakc t h e lund 
ccn~ruct payments, \·lii:hout relieving the trustee of ullirnat•.: 
rcsi.)onsibility on ti1c con ~·ract, and for Touch to nuke s c9are1te: 
9uyments on the instal l me nt b a lance with regard to the tot3l 
purchase price. 

The i:~terest of the purchaser, Touch Com;11unicat ions Co;-;-~ [J : ! / 
of Nebraska , i n the rea l e state is term ina ted and Touch is or de r •: rJ 
and directed to vaca t 8 thG r eal es tate premise s ide :1tifi <2d i n th •: 
con~ract and deliver possess ion of ~11 property now h<2ld by Tc· ~~ 
Com~unications Co~pany of Nebraska, both real and p0rson~l, t o 
Richard D. Myers, TrusteG. 

Separate journal ent r y to f o llow. 

DATED: June 1 3, 1 98 v. 

BY THE COUR';.' : 

Copies to: 

Donald L . Swanson, Attorney, 1800 First Nat'l. Center, Omah a , NE 
68102 

Va:1 Schroeder, Attorney, 1319-21 Galvin Rd. South, Bellevue , ~E 
680 05 


