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UNITSD STATES BANKRUPTCY COURT 
FOR THE DI STRI CT OF NEBRAS KA 

IN THE MATTER OF 

TERRY BELVI LLE, CASE NO. BK8 5- 1 321 

DEBTOR A8 5-1 8 4 

GARY CONNOT, 

Plain t iff 

vs. 

TERRY BELVILLE, 

Defenda nt 

MEMORANDUM OP INION 

This dec is ion is- made on motion for summary judgment by 
p laintiff. Appearing on behal f of p laintiff was Robert Coup l a nd 
of Va lent ine , Neb raska . Appea ring on beha lf of debtor/defe ndant 
was Mi chael Pi c~olo , o f Murphy , Pede r s on , Piccolo & Pederson, of 
Nor th Platte, N~braska. 

Facts 

---

In 1 98'1, t he plain tiff , Gary Cannot, and the debt or, Ter ry 
Belv ille , entered i n to a business agreement . Fol l owing 
dis solution o f this agreemen t, Cannot brough t su i t against 
Belvi l le in t he Di strict Court of Cherry County, Nebrask , seeking 
an accounting for partnership money. Followi ng a b i fu rcated 
trial, the State Cour t held on November 15, 198 4 , t hat a 
partnership e xiste d . The Court also held on Ma rch 2 , 1 985 , that . 
Belville had con trol of the partnersh ip account and use d it as hi s 
own. Cannot was awarded the sum of $7 ,6 45.01 plus i nterest and 
cost s of $49 9. On or about June 10, 1985 , Belville f iled a 
vol untary petition f or relief pursuant to 11 U.S.C. Chapter 7. 

Issues 

1. Does the pri ncipa l of res_ judicata apply to t he is s ue o f 
whether a pa r tnership e xi sted? 

2. I f a pa rtnership did ex i st , was it a fiduci a ry 
rela tionshi p under 11 U. S.C . §523(a)(4)? 
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3 . May the Bankruptc y Court adopt the Sta te Court' s fi ndings ~ 
a s t o d e falcation on the part o f t he debt o r? 

Summary o f Law a nd Concl usions 

Issue No . 1. 28 u. s. c . § 17 38 ( f ul l f aith and credit 
p rovisions). 

The debtor, Mr . Belville, c ites Brown v. Felsen, 442 U. S. 1 2 7 
(197 9) i n asser t i ng t ha t re s j udicata does not bar a Bankruptcy 
J udge f rom going beh i nd a State Court j udgment t o dete rm ine 
d i s cha rgeabi l ity of debt. Whi l e t h is Court a ccepts t h e r u ling o f 
Brown in t ha t r e gard, it doe s no t be lieve t hat the case pievents a 
Bankruptc y Judge from adopt i ng a f i nd ing o f fac t by t he State 
Court Judge. The issue of t he ex istence of a partne r s hip was 
f ul l y litigated in the Sta te Court, a nd t he Court fou nd t ha t a 
pa r t ne rsh i p between the p lainti ff a nd the d e btor exis t e d . Th i s 
Cour t may adopt t ha t fi nd ing , a nd does so adopt it, wi thout 
jeopardiz ing i ts right t o d e t ermi ne t he disc hargeabi l i t y of any 
d ebt s tha t arose o u t of that partnersh ip. 

Issue No. 2. The q uest i on is : Does t he exi s tence o f a 
pa r t ne r s hip crea t e a fid uciary duty, one part ner to a nother with a 
debt aris i ng from such partne r ship being nondischargeable? u. s.c. 
11 §523(a) ( 4) state s : 

"A di s char g e under § 72 7, 11 41, or 13 28(b) 
of t his Ti t l e does not dischar g e an indi vidual 
debtor from any debt for fraud or defal c a t ion 
wh i le act i ng i n a fi duciary capacity." 

The debtor, Be lville , argue s that a pa rtnership wa s not 
intende d by the fr ame rs of the Bankrupt cy Act t o be c onsidered a 
fiduciary re l at i onshi p and cites I n re Holman, 42 B.R. 848 ( Ba nkr. 
E.D . Mo. 1 984) as s upport f or t h is p ropos it ion. I n Holman, t h e 
Bankruptc y Co ur t f or t h e Eastern Distri c t o f Mis sou r i f o u nd that a 
p a rtnershi p wa s no t a "fiduciar y" re l ationship as that t erm is 
used i n § 523 ( a )( 4 ), in spi t e of the exi stence of a Missouri 
s tatute whi ch designate d a partner a s t r ustee of certain 
partner s hip f und s . The appli c able Nebraska statute, §67 -3 21 
(R.R .S. 1981 ) , i s near l y iden t ical to Missouri ' s . Howe ve r , in 
1 98 , the Eigh th Circui t in In r e Lo ng , 774 F .2d 875 (19 85), 
sta t e d it s agreeme nt wi th c ase s holding tha t sta te statutes ma y 
crea te fiduc i a ry status in corporate offi cers which is cogn i zable 
in bankruptcy proceeding s . Although In r e Long deal t wi th 
corpor a te off ice rs, t hi s Cour t be l ieves tha t t he same pr i nc i pal 
applie s t o par tne rship statutes. Section 67 -321 Nebraska Revise d 
Sta tu tes ( Re issu e 1 981) exp ess ly c r eates a tru s t re l a tionship 
between partner s . Therefore , a pply i ng In re Long , a partners h ip 
i s a fid uciary r ela tionshi p withi n the mean ing of u.s .c . 11 
§5 23 ( a )(4 ) . Thus, Conot and Belvi l le , having been fo u nd to h ve a 
par tnership re la t i o nsh i p, a l so were in a f iduc iary r e lationsh i p t c 
one another. 
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The applica b l e l a ng uage in the Lo~ c ase is: 

"The Co de does not reach construct ive 
trus tees , designa t ed a s s uch because of 
misconduct. We recogni ze t ha t there are c a s e s 
c harg ing i ndivid ual s, by vi r t ue of t he ir 
corporate office r status, with the 
corpora t ion's fiduc iary duties . {ci t ations 
omit ted ) To t he e xtent tha t t hese cases h old 
t hat a s ta t u te or other sta t e l aw rule may 
c r eate fiduciary statu s in a n off icer which is 
c ogn i zab le in bankruptcy proce edings, we 
agree ." In re Long , 774 F .2d 87 5 at 878 
( 1 985). 

The Nebraska statu te r e garding the r elationship of partners 

Ne bras k a Rev i sed Sta t ute § 67-321 ( Reissue 
1981). Partne r a ccountable as fiduciar y. ( 1 ) 
Every partner must acco unt o t he par tnership 
for a ny bene fit , and h o l d as t rustee f o r it 
any pr ofi s d erived by him wi t hout t he c o n sent 
of the other par t ne r s from a ny transa ction 
connected with the f ormation, conduct, or 
liquidation of the par tners hip or from any use 
by h i m o f its property. 

I ssue No . 3 . Thi s Court adopts t he State Court factual 
findings a nd f inds t he debt nond ischargeable. The State Court, in 
its memor a ndum d~cision on Ma rch 2 , 1 98 5, found that Belville ha d 
cont rol of the par t ers hip account and u s ed it as his own . While 
this Court i s aware t hat it may make its own de terminat i on as to 
the dischargeability of a ny debt, See Brown, supra, i t sees no 
rea son to d i spute the State Court's fi ndi ngs of fa c t with regard 
to Belville 's u s e of t h e partnership account. Further , based on 
the S t ate Court 's find ing of fact , thi s Court finds that 
Belvi l le's a ctivitie s with regard to the pa rtnershi p accoun t did 
ri s e t o t he l e vel o f defa l cation . u.s.c. 11 §523 {a)( 4 ) bars 
discha r g e o f Belvi l le's deb t. "Defalcation i s b roade r t h a n 
'embez zlement' and probably than 'misappro p riation . 111 Coll i er on 
Ba nk ruptc y , §523.1 4 [b], page 523-96 (15 Ed. 1980). 

'"De f a lca tion' i ncl udes failure by a fid uc iary to account for 
money h e rece ived in a fiduciary capacity; it i s suffici e n t if 
misrepresentat i on is due to negligence or j gnorance, and it is 
irrel e v a nt whether def a u lt by a fiduciary was i nnoce nt." In re 
~rd, Bkr tcy. VA . , 1 5 B.R. 1 5 4, 15 6 ; f rom 11A Words and Phrases 
16, Defa l ca tion (1 98 4 Cumulative Poc ke t Par t). 
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Decision 

Apply ing~ j udicata to the State Court's findings of fact, 
the debtor was i n partnership with the plaint iff. Further , this 
partnership wa s a fiduciary re ationship under 11 u.s.c . 
§ 523 (a)(4). F i na l ly, the debtor defalcated while a c ting in a 
f iduciary capac i t y. 11 u.s.c. §523(a )( 4 ) therefore applies to bar 
d ischarge of debtor's de b t to plaintiff. Summary judgmen t against 
d ebt or/defendant gran ted. 

rt... 
DATED: October 2J' , 1986. 

BY THE COURT : / 

Copies t o: 

Mi c hael E. Piccolo, At t orney, P. O. Box 38, North Pla tte, NE 
6 910 3-0038 

Ro e rt D. Copland , Attorney, 114 East Th i rd Street , Va lentine, NE 
692 01-01 50 
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