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CH. 1 1 

Trial of this adversary proceeding took place in North 
Platte, Nebraska, on April 20, 1988. After presentation of the 
evidence, the Court requested final post-trial briefs and written 
final argument. Those items have been filed with the Court and 
reviewed. Appearing on behalf of the plaintiff/bank was David 
Pederson of Murphy, Pederson, Piccolo & Pederson, P.O. Box 38 , 
North Platte, Nebraska. Appearing on behalf of the 
defendants/debtors- i n-possession, was William L. Needler, 220 So. 
State St., No. 1200 , Chicago, Illinois. This memorandum 
constitutes the findings of fact and conclus ions of law requi r ed 
by Bankr. R. 7052. 

Facts 

Mr. a nd Mrs. Barger are farmers in western Nebraska. They 
both work on the farm and participate both in the operation of the 
agri cultural endeavor and in the record keeping for the farm unit. 

Over several years, Mr. Barger has done business with the 
plaintiff/ ank. He has executed numerous promissory notes and 
granted security interests in the farming assets to the bank. The 

r--&aB*-OaS~filee tinancin g statements pursuant to Nebraska statutes 
~r~5~~\~~ to perfect such security interests. In return for 

Artne execuEion gj suc h documents the bank has financed the farm 
operation at l ea t since 1 980. 
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Mrs. Barger has not signed any promissory notes or security 
documents and has not presented to the bank any financial 
statements which li st he r assets or liabilities. From the 
evidence, the Court finds tha t the bank did not ever request that 
she s i gn any such documents, but the Court also finds that t he 
bank officers were aware throughout the years the banking 
relationship was in effect that she was an integral part of the 
operation. 

In March of 1 986 Mr. Barger and the bank arne to an agreement 
concerning the ·farming operations. Mr . Barger and a oank officer 
on behalf of the bank executed an agreement which has been 
admitted into evidence as exhibit six entitled: "This agreement is 
between William Barger and the First National Bank of Mc Cook, 
Nebraska . " The exhibit states that William Barger o n that date 
owed the bank a total of $228,600.00 plus accrued interest of 
$30,036.40. The agreement goes on to state that the bank would 
fu rn i sh farm operating capital for William Barger for 1986 in an 
amount not to exceed $80,000.00. Further, the bank agreed to 
provide an additional $12,000.00 as living expenses to Wi lliam 
Barger f or the year 1986 to be paid in the amount of $1 ,100.00 per 
month from and after the execution of the agreement. 

In consideration of such operating funds being advanced, 
Wil liam Barger agreed to sell most of his cattle herd and his 
harvested pinto beans and milo on hand and apply t he proceeds t o 
the debt. The a greement contemplated a sale by April 1 , 1986 and 
a n application of proceeds of $115,900.00 to t he debt . In 
add i t ion, the agreement provided that the harvest value of 210 
acres of growing wi nter wheat in the amount of $21,000.00 would be 
applied to the debt when the wheat crop was harvested and sold. 
Finally, the agr eement apparent ly provided that the anticipated 
g rowing crops t o be harves t ed i n the fall of 1 986 with a cash 
value at harves t in the amount of $70,750.00 would a l so be applied 
t o the debt. However, those proceeds from the 1 986 crop would 
first be appli e d to the operating l oan and the family living loan. 

Mr. Barger immediately received an advancement of living 
expenses and an a dvancement of operating funds pursuant to the 
terms of t he agreement and pursuant to notes which he executed 
contemporaneously with the agreemen t . Then Mr. Barger used the 
operating funds advanced t o pur hase s e ed, fertilizer and other 
suppl i es for the 1 986 crop season. From the execution o f the 
agreement on March 27, 1986, until May 6, 1986, Mr. Barger 
received approximately $59 , 000.00. On May 6, 1986, Mr . and Mrs. 
Barger filed a joint petition for protection under Chapter 11 of 
the United States Bankruptcy Code. Shortly thereafter, Mr. 
Barge r, as one of the debtors-in-possession, either directly or by 
his attorney informed the bank that he i ntended to compl ete the 
agreement with the bank if it i ntended to continue its part of the 
agreement. 
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Although the lawyer for the bank and the lawyer for the 
debtors and Mr . Barger were aware that any postposition advance s 
by t he bank u nder t he operating agreement would not be treated as 
a secured loan without permission of the Court under Section 364 
of the Bankruptcy Code, the lawyer for the debtors did not file 
the appropriate motion wh ich would have brought the matter before 
the Court. However, even though the motion had not been filed, 
the bank continued to advance funds relying upon the 
represen ations by Mr. Barger and his counsel that such a request 
would be made ~nd that he intended to live up to the terms of the 
agreement. 

The bank paid out fully under the terms of the agreement by 
approximately August of 1986 and it was at about that time that 
Mr. Barger directly informed the bank that the debtors would not 
ask fo r Court approval of the loan, nor would they make any 
payment pursuant to the agreement . 

The bank then filed a motion requesting the Court to 
a uthorize a secured loan , to which both debtors objected. The · 
Court did not approve the motion and directed that an adversary 
proceeding be filed t o clarify the matter. This adversary 
proceeding was t hen filed which requests a determination of the 
status of the bank's l iens i n the 1986 crop, in the ASCS payments 
for the year 1986 and in the equipment owned by the debtors. 

The parties have stipulated that the $34,504.39 advanced 
postposi t i on is a t least an administrative expense allowable under 
Section 503 of t he Code. However, the bank strenuously argues 
that not only are the prepetition advances secured by the assets 
of the debtors but that the postposition advances should be 
treated as secured also because of the representations of Mr. 
Barger which led the bank to continue funding according to the 
agreement even t hough the debtors eventually refused to obtain the 
appropriate Court authority for such funding on a secured basis. 

The debtors respond to the bank's claims i n sever a l ways. 
First, the debtors claim that Mrs. Barger owns one-half of all of 
the assets of t he fa rming operation and that t he bank has no 
security agreement with her, no perfected security interest in her 
assets and if somehow this Court should find that she had 
permitte d her husband t o gran t a security interest in her assets 
prepetition, t he powers of the debtor-in-possession unde r Section 
544 of t he Bankruptcy Code woul d permit the avoidance of such an 
unperfected security interest. Second, the ~ebtors claim that the 
bank does not have a perfected securi t y interest i n government 
payments under the ASCS programs by virtue of the language in the 
securi t y agreements or financ i ng statements and, further, if there 
is a perfected security interest i n such payments, the ba nk has 
waived any claim to the security interest by its fa i lure to assert 
any claim to government payments over t he years and its 
acknow l edgment that any ASCS payments would be used to ma ke 
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payments to o t her secur ed credi tors, i ncluding Farmers Home 
Administration and Federal Land Bank. Third , the debtors claim 
t hat some of the c rops wh ich were grown in the f a rming operation 
were raised on rent ed land and that the bank did not have lega l 
desc r i ptions of such l and i n either the security agreements or 
financing statement s and theref ore, under the Uni for m Commerc i al 
Code, t he bank does not have a security interest in those g r owi ng 
c r ops. 

These contentions will be dealt with in order . 

1. Ownership interest of Mrs. Barger and whether or not she 
granted a security interest to the bank. 

From the testimony of bank officers as wel l as from the 
t estimony of Mrs. Barger, it is clear to this Court tha t t he bank 
has known for many years that she was a participating person in 
t he farm operat ion and that she had some type f an ownership 
i nteres t in tha t farm operat i on. The Court further finds from her 
t estimony that her interest is that of a one-half owner i n all of 
t he operations and a l l of the assets of the business which were 
o wned or used in the operation of the busine ss prior to March 27 , 
1 98 6 . The bank loaned t he money for many years to Mr . Barger. 
The bank did not ever req uest her to sign any loan documentation 
o r secur ity i ns t ruments. The bank was aware of her inter est and 
ye t failed to a s k her to complete any paperwork. This case is 
di fferent from pre vious cases decided by th i s Court. In those 
cases the female member of the farming operation had failed to let 
t he bank know ei t her her activi ties s a part of the operating 
ent ity or her interest i n the assets . In this case the bank was 
o r should have been aware that Mrs. Barger had an ownership 
interest i n the asset s and should hav e t a ken a security interest 
i n t hose a ssets . I t fa i led to protect i tself , and t his Court wi l l 
not infer that t he ban k has any secur ity i nterest , perf ected or 
unperfected, i n her asset s . This conc l us i o n , however, does not 
end the matter with regard to the 1986 crop and its proceeds which 
wi l l be discussed be l ow in Part 3 . 

With t hi s f actual conclusion, the Court fi nds it unnecessary 
to d i scuss t he issu e of lien a voidance under Section 544 of the 
Bankruptcy Code. Theref ore , t he Court determi nes that the bank 
had a security interest i n one-half of the value of t he cattle , 
one- half o f the v a l ue o f the g r owing c r op a nd one-hal f o f the 
value o f machinery a nd equipment o n t he bankru ptcy petition date, 
May 6, 1986 . The value of t he property s ubject to the l i en 
i ncludes $69, 339 .00 which is one-hal f of the t otal value of the 
growing wheat, cat t le , machinery a nd cattle p roceeds on hand on 
t he peti tion da t e. 
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2. The ASCS payments. 

The various security agreements and financing statements 
signed by Mr . Barger granted the bank a security interes t in, 
vari usly , accounts , contracts r ' ghts and general intangibles . 
Government payments payable through ASCS programs have been 
determined by other Courts to fall under those general categories. 
One exception to such findings concerns generic certificates which 
this Court has found in Matter of Lehl, 79 B.R. 880 (Bankr. D. 
Neb. 1987), to be not subject to Uniform Commercial Code security 
interest under state law by virtue of the plain language of the 
federal regulations governing the issuance of such certificates. 
Therefore, the Court concludes that one-half of t he government 
program payments, whether for the 1986 program or for prior years' 
programs, are s ubject to the security interest of the bank, less 
any payments which were made by virtue of generic certificates. 
To the ext ent Mr . Barger 's share of such payments were used in the 
production of the 1986 crop , the lien of the bank attaches to the 
1986 crop and i s proceeds. 

With regard to the "waiver defense," this Court rejects such 
a defense. There is no evidence in this record that the bank 
waived its claim to a security interest in the ASCS payments. It 
is true that the bank, believing it was secured by a perfected 
security interest in al l of the assets of the farming operation, 
permi tted the use o f government payments for payment on the 
mortgage loans to Farmers Home Administration and Federal Land 
Bank. However, it is also true that as soon as i t became clear to 
t he bank t hat the de~ rs wou ld not be required to pay such 
payments over t o Farmers Admin i stration and the Federal Land 
Bank, it reasserted its interest in those payments and requested 
that the payments be delivered to the bank. The bank's granting 
permission to use such payments to keep other creditors current is 
not sufficient factually to permi t this Court to find that the 
bank actually waived its claim o such payments. 

3 . The secured position of the bank with regard to funds 
advanced pursuant to the operating agreement from 
March 27, 1 986 to May 6, 1986. 

Mr. Barger borrowed the money pursuant to the operating 
agreement of March 1986. Mr. Barger granted the security i nterest 
in collateral pursuant to that operating agreement. This Court 
concludes that Mr. Barger became the owner of the f unds which were 
borrowed from the bank and that no ownership interest of his wife 
attached to those funds. There is no evidence in t h e record that 
he made a gift of the funds he obtained from the bank in 1 986 or 
that he used those f unds for any purpose other than the purchase 
of supplies, power , repairs and other such purchases, all of which 
were necessary for planting the 1986 crop , plus $12,000 he used 
for living expenses . The bank had a valid security interest in 
all such supplies , farm products and proceeds o f such supplies and 
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farm product s. Mr. Barger , whether by des i gn or by a ccident, d id 
not plant t he 1 986 crop until af t er he had rece i ved $59,0 00.00 
from the bank fo r input costs and had fi led bankruptcy. 
There fo r e, the bank's security interest arguably does not extend 
to the 1986 growing crops. This is because Section 552 of the 
Bankruptcy Code has been interpre ted numerous t i mes to c u t off 
security interests in after acquired property. See Bird v . 
Plains State Bank, 86 B.R. 660 (Bankr . D. Kan. 1988), a nd cases 
cited therein. The debtors argue that t he crops, being planted 
after the petition date , are after acqu ired property and are not 
the product of the collateral in which the creditor had a security 
interest. The debtors further argue tha t even if a security 
interest extends to the postposition crops, t here can be no 

. perfected security interest in crops which were grown on l and for 
wh~ ch the bank failed to list a legal description in the fi nancing 
statement. 

The Cou r t f inds that the bank does have a security interest 
in t he proceed s of the 1986 crop which was planted after May 6, 
1986. That security in t erest is perfected to the extent of the 
$5 9,0 00.00 in advance s made prepetition . The bank had a perfected 
secur ity i nteres t i n supp l i es, farm p r oducts and proceeds. The 
bank loaned Mr. Barger money for t h e 1986 operating year . Prior 
to the pe tition date, Mr . Barger had in h is possession supp l ies, 
including s eed and fertilizer and o t her chemical s. Pos t petition 
he used t hose supplies, including seed , fert il izer and other 
chemicals to produce the crop. The crop was harves t ed and t hus 
became a arm product during 1986. There is nothing in t he 
Un i form Commerci a l Code whi ch prohibits a prepet i tion security 
interest in seed and supplies fr om c ont inuing to be a va l id 
secur i ty interest in the resulting farm products and the proceeds 
of the farm products. In addition, there is nothing in the 
Bankruptcy Code which prohibits such continued perfection . 
Section 552(b) of the Bankruptcy Code specifically authori z es the 
postposition continuation of a perfected security interest in the 
proceeds and the product of prepetition col l atera l as long as the 
appropriate language i s contained in the security documents. In 
t h i s case the security documents contained t he appropr i a t e 
language , and the l ien passes through from the prepetition 
collatera l to the postposition proceeds and products. 

The debtors argue that any prepet i tion security interest is 
l ost with regard to crops plant ed postposition and specifically 
with regard to growing c rops which are grown on land which i s not 
adequately described in the financing statement. This Court could 
conceive of circumstances under wh i ch it cou l d agree wi t h the 
debtors. However, this credi tor not o nly has a prepet i tion l ien 
in crops o r growing crops but has a l i en in supplies, includ i ng 
seed, products and proceeds . The fact that the crops were p l anted 
postpos i tion and that the bank did no t have the appropr i ate l egal 
description on certain documents does not destroy its perfected 
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security i n terest in the product and proceeds of prepetition 
col lateral. See Matter of Sekutera, 62 B.R. 387 (Bankr. D. Neb . 
1986). -

4. Postpetition Advances. 

None of the above discussion, however, saves the bank's claim 
that it also should be treated as secured with regard to the 
postposition advances. When bankruptcy i s filed , Section 364 
permits a debtor-in-possession t o borrow money on a secured basis 
only with permission of the Court. Therefore, advances made 
postposition are not covered by a prepetition security interest. 
The bank argues that it would inequitable to prohibit it from 
being tre ated as secured under the circumstances o f this case with 
regard to postposition advances. The evidence i s clear that the 
bank was misled by Mr. Barger into continuing to advan ce monies 
pursuant to a prepetition agreement upon the good fai th belief 
that the debtor would perform. He promised t o approach the 
Bankruptcy Court and request to be permitted to borrow on a 
secured basis to insure that the farming operations would be 
successful during the 1986 farm year. The evidence is clear that 
Mr. Barger needed the additional $34,000.00 from the bank 
postposition in order to operate the farm business during the crop 
year 1986. 

The debtors suggest that there is nothing in the Bankruptcy 
Code which would permit this Court to grant some type of 
"equitable lien" unde r these circumstances and that the bank 
should simply s t and in l ine after secured creditors and before 
unsecured creditors with a priority administrat ive expense claim. 
This Court finds tha t the Bankruptcy Court does have the power to 
grant such an equitable lien under the circumst ances as shown by 
t he evidence in this case . In a recent bankruptcy decision on 
facts very similar to those at issue here, the Bankruptcy Court 
for the Southern District of Ohio determined that an e n t ity which 
had loaned funds postposition for production of postposition crops 
would be granted an equitable l i en upon net proceeds of the crops. 
See In re Smith, 72 B.R. 344 (Bankr . S. D. Ohi o 1987). In that 
case the postposition advances were necessary for production of 
the crops , the parties intend d that a lien would be granted to 
the creditor, the advances would not have been made had the 
creditor realized it would not be granted the lien. All of the 
appropriate documents enabling the creditor to obtain the lien 
were executed, but no Court approval was sought . The Court 
stated: 

This is nat a case where the debtor has attempted to 
grant a lien to a credi or on previously une ncumbered 
property at the xp nse of the general creditors . The 
f undamenta l fact is that Ohi o Grain's loan did not just 
preserve the bankruptcy stay, but in fact "created" a 
portion of that state . To llow 0 io Grain no recovery 
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from the 1 986 crops muld result in a c ·p.; lion of .1 

" 1.;indfa ll" for the other creditors. 

Smith , 72 B. R. at 51. 

The Smith Court o l l owed, on a nunc iJrO Lu:Jc ba.:::;i:.; , a security 
interest to attach to the proceeds of t h e debtor's postposition 
1986 crop. 

In t h i s cas~, the facts are even more favorable to the bank . 
This debtor , Mr . Barger, misled the bank officers who, either 
throug h ignorance or a naive b lief that this ebtor wou ld live up 
to his prom1ses, continued to d nc funds pursuant to its 
prepetition agreement even t ough t h e debtor delayed and 
eventually reneged upon his pro is to se k Cour t approval . The 
postposition advances were necessary fo r t e creation of the crop 
and such advances would not have been made but for the affirmative 
representations of the debtor that he would proceed appropriately 
in the Bankruptcy Court. A in Smith cited above, i t would be 
inequitable to prohibit the bank from obtaining its lien solely to 
grant the unsecured creditors a windfall . There f ore, thi s Court 
finds that the bank does have a security interest in t he proceeds 
of the 1986 crop which was planted aft r May 6, 1986 t o t he extent 
of the postposition advances. 

In conclusion , the Court fi nds: 

(1) Mrs . Bar ger owns on -half of all assets acquired prior 
to Marc h 27, 1986 and the bank is unsecured as to her one-ha l f 
interest . 

(2) The bank has a va lid security interes t i n r . Barger's 
one - half interest in the prepetitio n end postposition ASCS 
payments and , t o th _ cx~ent ~lr. - r ger ' s government payments were 
used in the production of the 1 986 crcp , the bank's security 
interest follows such ·nves tment and attaches t the proceeds of 
the crop . 

( 3 ) The bank las a li~n on th 1986 crop proceeds to the 
extent of the prepetit1on advances of $59 , 00 . 

( 4) The bdnk h a lien on Lhe 1986 crop proceeds to the 
extent of the pes ~os1tion advances and , in addition, an 
a dministrative claim under Section.50 3 fo r the po s tpo si t ion 
advances which exceed t he value or the proceed s from the 1 986 
c rop . 

Separate Journal Entry s hall issue . 

DATED: Augus t z' I 1 988 

BY THE COURT: 

-


