
F ILED 
IN THE UNI TE D STAT ES DI STRICT COURT FO TH [:)I STRICT OF NEBRASKA 

DISTRICT OF NEBRASKA 

It~ THE MATTER OF 

MERR ILL & DEANNA DOWNEY, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Debtors. 

?EDSRAL LAND BANK OF OMAHA, 

Pla in t iff, 

v. 

NC:RR ILL & DEANNA DOWNEY, et 

De f e ndants. 

a 1 . , ) 
) 
) ________________________________ ) 

AT.----------------~ 

APR 1 4 1986 

William L. Olson, Clerk 

By==============~D~ep~u~~~ 

cv. 85-0-2 61 

BK . 82-1 776 

ORDER 

This matte r i s prese ntly before the Court on app~a1 

fran an order ot the Un ited Sta t es Bankruptcy Cou rt f o r the 

Distri c t of Nebraska entered Ma rch 1 , 198 5. The appellant, First 

~ational Bank ahd Trust Company of Ke arney ( FNBK) appeal s from 

the bankruptcy court's ruling that Mr . and Mrs . Downey 's right s 

to two hundred forty shares of stock in the Federal Land Bank of 

o~a ha were superior t o the r i ghts of FNBK . After carefu l 

co~sideration of the record on appeal and t he bri e fs submit t e d by 

the parties, t h is Court finds the ba nkruptcy cou r t proper ly ru led 

in Eavor of the de btors . 

The undisouted f acts are these. On Jan uary 2 5 , 197 7 , 

th~ debtors exec u ted a security agreeme n t a nd financi ng statement 

~ich F~B K . The financinq sta tement was f i led for re c ord wi th the 

C~ s t e r County Clerk o n January 26, 1977. A co ntinu atio n 

~: ~ t c ~e nt was later fi l ed on De cember 18 , 1981 . The Downeys a lso 

~ ~:~~ e ~ i n t o a l oan aqreeme nt with the Federal Land Ban~ in 



January, 1977. The p urc hase of two hundred forty shares of stock 

in the Federal Land Ban k Associ at ion of Broken. Bow wa s ma de a 

cond i t ion for obtaining the l o an. The Bro ke n Bow branch's 

obligations were subsequently assumed by the Federal Land Bank of 

Omaha. The purchase and sale of the stock was ~ccomplished 

through a Feder a l Land Bank book entry: no actual stock 

certiticate was i s sue d. Since the loan was paid in full, the 

Federal Land Ban~ p~ longe r has nor makes any c laim to the stock 

or its proceeds. This ac tion wa s brought to determine the true 

owner of the stock or i ts proceeds. 

On October 12, 1982, Mr . and Mrs. Downey jointly filed 

a bankruptcy petition pursuant to Chapter 11 of the Bankruptcy 

Cod e , 11 U. S.C. § 101, e t seq. Af te r FNBK sought and obtained 

reli ef from the automatic stay imposed pu r suant to 11 U.S.C. § 

362, d e btors a nd the bank ente r ed into the pos t-petition 

ag ~~ eme nt whi c h i& the focus of this appe al. In accordan c e ~ith 

the August 16, 1983, agreement, FNBK deposited $19,000 in the 

Downey's farm operating account. The money was used to assist 

the debtor's farm operations and to provide for an orderly 

liquidation of their bankruptcy estates. 

In consideration for the $19,000 loan, the debt o rs 

e xe cuted with FN BK a n agreement which included the fol l owing 

:)revi s ion at Article III, Par. (A) ( 1): 

A. To sec ure a ll obliqation s o f 
Down e y t o Ba nk, Down e y q ra n ts Ran k: 

l. A c o nti nuinq s e c u rity int e re s t 
in cer t a in r e a l a nd per s o na l p r ope rt y 
i nc l udin 9 but not limit e d t o all pe r so na l 
o ro~ 0 r ty be ing mo ~ c p ~r ti c u la r l y 
rl <? s c :_- i ~ · ~ rl ,, s ,1 l 1 f a un I' t -(.) .J u c t s , i n c l u d i n C] 



but not l imited to all li vest o ck, c rops, 
grain , hay, seed, f eed, f ert i l izer, 
supp lies, and products of crop s a nd 
li ve s tock: to~ethe r wi th a ll equi pme nt , 
incl uding bu t not limited to all fa t~ 
equipment , trac t ors, non-titled vehicles , 
machinery , implements, t ool s, irriga tio n 
systems, dairying systems, and a ll good s 
o wne d or used fo r preparing land o r fo r 
planting, cultivating, f er t ili zing , 
ir riga t i on, harvesti ng, mov ing, drying, 
s tp r i ng , market ing, or p rocessi ng o f 
crop s, produc ts of crops, grain, seed o r 
f eed or for ra i sing, feed i ng , handl ing, 
bre~~i ng, marke ting or c ar ing f or 
livestock; and spe cif ical ly i ncludi ng , 
bu t not limited to, al l o f Downey's 
li ve stoc k, t he p r odu c t s and p roceeds 
there of; and furthe r toge ther with a l l 
growi ng crops and crops t o be grown 
obta i ned by Downey subsequent to October 
1 2, 19 82; a nd ( 2} a nd cont i nu ing s ecu ri ty 
in terest i n a ny i nc rease in v a lue of any 
co llateral he ld by Ba nk on or before 
Octobe r 12, 19 82; and (3 ) an a ss i g n·ment 
of any P .I.K. and/ o r dive rsion or similar 
benefits to whic h Downe y may be entit led . 

Parag ·raph B of Art icle III ·reads: 

_ B . Downey shal l e xec ute 
contemporane ously he r ewit h any and all 
addit ion a l docume nts necessary t o 
ef f e ctuate the grant of the se cur ity 3et 
forth at Article III Paragraph A, 
i nc l ud ing but no t l im ited to a Secur ity 
Agreement and F i nanc i ng Statement in f orm 
the s ame as Exh i bit C attac hed hereto . 

Pursuant t o Pa r agraph B, the pa rt ies exe cuted and fi led with the 

Cust 2 r Cou n ty Cl e rk a document whi ch included the fol l owi ng 

descri p tion of the co ll a teral securing the indebtedne s s: 

All f arm p r oduc ts o r i nv e ntory, inc lud ing 
but not l i mited to a ll livestoc k , c rops, 
g r ain , hay, seed , fe ed , f ert ili zer , 
s upp l ies , a nd prod ucts of crop s a nd o f 
l ive stock; together with al l equ ipmen t 
includinq but not limit ed to all farm 
e qui pme nt , tractor s , no ;1-titl en ve hi c le s , 
;:1,: ch ine 1.·y, implcmc ts, tools , i ;: r igation 
s y ~; ~: ·· :n s , inc l u d i n CJ bu t not 1 i m i te d to 



power un i t s, wells, gearheads, pumps and 
alternators, da irying systems, all goods 
owned or used for preparing land or for 
planting, cu l t ivati ng, fertili z ing, 
irrigation, harve s t ing, movinq, dryi ng , 
stor ing, marke ti ng, or p rocessing of 
crops, products of crops, grain, seed or 
feed or for raising, fe e di ng , handli ng, 
breeding, marketing o r caring for 
livestock; all accoun t s and general 
i ntangibles and debtor ' s interest in any 
minerals, including oil and gas. Such 
se~ur i ty interest shall c over warehouse 
r eceipts or other docume nts o f title 
wh ich e v i de nce storage or pos se s s ion of 
cio~ ~ or p roducts of crops , lives tock o r 
p r oduct s of l ive s t ock, or i nventory. A 
c arbon, photog rap hic or other 
repr odu c t i on of t he signed Se c ur ity 
Agreeme nt or Financ ing Sta t ement may be 
used as a Financing S tatement. 

On July 27, 1984 , t he Federal Land Bank of Omaha file d 

with the Bankruptcy Court a c ompla in t t o c ompel interp l e a de r. 

The Downeys a nd FNBK were named as pote ntial claima nts to 

proceed s from the liquidation of t wo hundred f or ~y sha r es o f 

Fe de r a l La nd Ba nk s tock. Each pa rty f il e d a cl aim f or t he 

proce e ds , and a ft e r an e vid e ntiary hea ring, Ba nkrupt cy Ju dge 

Dav id L. Crawford he l d in f a vor of the debtor s . 

The Ba nkrup t cy Judge in his ruling made f indings of 

fa c t a nd conclusion s of l a wF which the Court has rev i ewed , 

t oge ther wit h the re c ord submitted wi t h thi s ap pea l. 

Be f ore t his Co u rt add r e s ses the mer it s o f t he a p pe a l, 

it 1s p r ude nt to s t a t e the qe neral s t a nda rd o f rev i e w th a t qu i des 

t h e Cour t in ma tt e r s s uc h a s thi s . On ap pe a l a distr ic t couLt is 

not bo und by the Ba nkr up t c y Jud ge ' s c o ncl u s i o ns of l aw; howe •eL , 

the Ba nk Lup tcy J ud ge ' s Ei nd inq s of f ac t a Le e ntit l e d to s ta nd 

u~l ~ s s c l ea Lly CLL Oneo u s . In re Ame r i c a n Bee f Packe Ls , In c ., 457 



F.Supp. 313, 314 ( D.Neb . 1978): s ee al s o Bahkrup tcy Rule of 

Procedure 8013. Nebra s ka law controls the substa nti ve issues i n 

this appeal since t he agreeme nt was exe cuted i n Nebrask a by 

~eside nts of the state. Under the l aw of Nebraska, the proper 

construct ion of an unambiguou s contract is a ques tion of law for 

the Court. Swanson v. Baker Industries, I nc., 61 5 F. 2d 479 (8 th 

Cir. -1980): Meyers v. F rahm Holdings, Inc., 211 Neb. 329 , 318 

N.W.2d 71 6 (19 82) •... Jf the terms of a c ont ract are found to be 

ambiguous , however, e vidence relati ng to ambi gui ties and 

c o ntradictory provis ions in a written c ontrac t is fo r a f inder of 

fact to d isce rn. Olds v. Jamison, 195 Neb. 388, 23 8 N.W.2d 459 

(1976). :. 

With these standards i n mind, this Court must now 

det e rmine whether the Bankruptcy Cour t erred in finding t he 

Downey s' intere~t in the stock proce~d s was super ior to t he 

bank's interest. FNBK contends Ar t icle · III , Pa r agraph A, cl ea rly 

provides for a security interest in all of t he debtor s' personal 

property. Next, the bank a sserts that even if the agreement did 

not allow for a security interest in all of t he Downeys ' persona l 

property, the document filed pursuant to Paragraph B with the 

Cu ster County Clerk qave the bank a security interest in the 

debtors' gene ral inta ngibl es . An d since the proceeds f~om t he 

stoc k would be classi fied as a general intang ibl e unde r t he 

N e b t-a s k a U n i f or m Co mm e r c i a 1 Code , the b a n k ' s i n t e r e s t t he r e i n w a s 

superior t o the debtors' interest. 
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At the outse t , this Court finds the agreement, 

includ ing the document f i l e d wi th t he County Clerk, to be 

ambiguous as a matter of law. Eve n i f the Court we re able t o 

determine what collateral was given as security pursua n t t o 

Article III, Paragraph A, this Court c annot, upon me rely readinq 

the document s,. de t ermine which collate ral description was 

intended by the partie s to def ine the c o l lateral to be secured . 

The description fo~n~ in the agreeme n t seem s to only grant a 

securi t y intere st in-fa rm produc ts , while the other d e scripti on 

seems to qrant a security i ntere st in a ccounts receivabl e and 

genera l intangibles , as wel l as farm products. According l y , t he 
.. 

Ba nk r uptcy Court's finding s with respect to these cont radictory 

provisions wil l be pheld unl e ss clearly er r one ou s. 

Upon r Gview of the reco r d a nd Judq e Crawford's 

f inding s, this Court fa ils to fi nd his f a ctual de t ermi na ti ons to 

be clearly erroneo~s. The Ba nkrup tcy Court r e asonabl y found that 

Article II I, Paragraph A, a ll owed for a secu r ity i nterest in farm 

products alone . Mo reover , Judge Cra wford appe ars to have 

correctly he ld that Paragraph A wa s controlling over t he 

descrip ti o n of co l la t eral on the Cou nty Clerk f i ling . 

Accordinqly, 

IT IS HEREBY ORDERED that the Ba nkru p tcy Cou~t ' s rul inq 

s hould be and is affirmed in al l resoects . 



IT IS FURTH ER ORDERE D that appell ant 's mo t i on for stay 

pe nding appeal (Filinq No . 2) shou l d be and i s denied ~s being 

moot. . V1 
DATED this 10 -- d a y of Apr il, 1 986 . 

STROM 
UN DIST RICT JUDGE 

-I-· 


