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Thi s ma tter is befor e the Court on the complain t o f Fa rmers 
State Ba nk of Superior, Nebraska, ( Bank) that t he defe ndants -
Ra ymond a nd Ba rbara No rris (debtors), United Stat s of America , 
State ~f ~!ebraska and Sta t e of Kansas--converted t he Bank ' s c ash 
col latera l by debtors' post-petition transfer s of these f unds t o 
the various othe r defendants . Three adversary proceed i ngs we re 
fil ed by t he Bank i n Sept _mber, 1 98 5, and have be en pr o c ed rally 
consolidated. 

On October 21 , 1985, t he United Stat es filed a motion to 
i smi ss al l e ging that the Court la c ked subj ect m tter juri sdicti on 

and that Bank l acked standin g to br i ng t he a ct ion. The Court 
sustained t he motion of t he Un i ted States, c harac ter i zing Bank' s 
complaint as are ue s t to avo id a post-peti t ion transfer under 1 1 
U.S . C. § 549 , which action may be b rought o ly by t h e t r u s t ee or 
the d~?~?r- in- o s e s s ion- - o t by a creditor . 
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ppeal to the Uni t ed S t ates District Court for 
braska, t h e District Cour t held tha t Bank did 
sser t a s t ate l aw convers i act i on, fi nding 
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that Bank 's c omp lain t was b r o ug h t under sta e l aw rathe r t h n 11 
U. S . C. § 549 . This Court 's dec i sion wa s r ever s ed a nd the matter 
rema nde d f or fu r ther proc eedi ngs consi s t ent with the o· s tr ic t 
Court ' s order . 

Subsequent to t he Di s tr ict Court o rde r , Kan sas f iled a mot i on 
to dismiss c la · ing i mprope r servi ce d ue to Ban k ' s fail ure t o 
serve i t s peti t i on and s ummons o the Ka nsa s At torne y Ge nera l and 
claim i ng tha t t h e Court l a cke d s ub "ec t jur i sdict i on because Kans as 
j_ s, i mmune fro a c l aim of co vers i on unde r the Eleventh Amendment 
of t h e Un i ted St ate s Constit tion a nd Ka n s a s state l a w. The 
United St ates fi ed a mot i o n to d i smiss c l a imi n g s ave r i gn 
immuni t y , and debtors filed a motion to d i smi ss a lle g ing 
insuffi c i e n t service o f process . 

The Court he ld a pretr · a l conf e r e nce Nove mber 23, 1987. 
Fran k Sc e e rs o f Kennedy, Ho l land , DeLacy & S ro bod a re pre ented 
Bank; Melan ie Ca re r e pr sented the Sta te of Ka nsas ; Yvonne Ga t es 
represented t he St ate of Nebra ska; Douglas Semi s ch represente d the 
Unite d States a nd La nce Johnson repr e s e n ted deb t ors . All parties 
agreed tha t r esol ut ion of the varia s motions to d i smiss is a 
quest i o n o f l a w, and , if the Co ur overru les t e motlons to 
dismis s, the rema ining substantive is s ues o f t he com l aint are, 
too, ques t i ons o f l aw. Ac cor di ngly, t h e parties agre ed upon a 
briefing rogress i n f or the s ub i ttal o f legal arguments to the 
Court which the Court h a s rece i ve d and r ev iewed. 

State ment of Fac t s 

a nk ho l ds a security inter e s t ~n the i nventory and account 
rece ivable f r om deb t or s ' r eta il f ue l s ales bu s ine s . The sec uri ty 
i nterest wa s perfected pr i o r t o debtors fi ling f or Chapte r 11 
r e lief i n November, 1984 . Befo re the Chapte r 11 f il i ng , as well 
as subsequent to it, d ebtors pa i d var i o us f ue l r e l at d taxe s t o 
the Uni t e d States a nd to the States of Ka sas and Nebras ka . .ese 
taxes we re paid u t of debtors' g e neral bank acc ount in which 
debtors al s o deposi t ed t heir r eceipts f rom accounts r eceivable . 
I n addition to the fue l taxe s, debtor s pa id employme n t wi t hholding 
t axes to the Uni ted Sta tes . 

Bank cla ims t hat d e btors , t he Un ited Sta t es, Neb ask. and 
Ka nsa s c onver t e d the a c counts r e ce iva b le for t he ir own se . The 
debtors , the Uni ted States , Ne bra sk a nd Kansas s et f o rth va rj ous 
defenses to Bank' s compl a i nt: 

1 . The doc trine of s ove r e ign i mmu n ity , 
the Eleven t h Amendment of t he United Sta tes 
Co n s ti tutio n, the Federal Tor t Cla ims 
Pr o ce u re Act and state l aw d e p riv t he Co ur t 
o f s ub j ec t matter jurisdicti o n; 

2. Insufficient servi ce on debtor s and o n 
Kansa s ; 
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3. The fuel t axe s a n the e mployme n t 
wi thhold i ng t a xe s were held i n t r u st by 
d e btors f or t he va r i o us gov e r nme nt e nti t i e s 
an were ne ver proper t y o f the e state; 

-------- --

4 . Al l t axe s we r e pa i d i n the ordina ry 
c ou r s e of debtors' bus i ness, bot h prepe t i tion 
and pos t pet it ion; 

5 . T e s ecuity i ntere s t wa s not p r operl y 
pe r ected a nd did not cove r p r oc e e d s ; 

6 . Language in Ba nk' sec u r ity agree me n t 
required d e btors t o pay taxes l evi ed or 
as ses s ed o n e he co l l a t era l. 

na l ys is 

I . Whe t her the Elevent h Ame ndmen t a nd Ka n s a s state law 
d eprive t he Court o f subject mat ter j u r isd i c t i on o ver t e State o f 
Kansa s? 

To s uppo r t its sove r eig n immun ity a r gume nts, Ka n sas r l i e s o n 
t he Eleve nth Amendmen t to t h e United St a t es Co nst i t u t io : "The 
Jud i c ial ower o f the Un ited Stat e s hal l not b e con s tru d t o 
e x t end t o any suit in l aw o r e q uity, c o mme nce d or pros ecut e d 
agains t on0 of t he Unite d States b Citi zens of a nothe r St a te , or 
by Citizens or Sub jects of any Fore ign Sta t e" and on t he Ka nsas 
Tor ts Cl aims Ac t : " A gove r nmental e nt ity o r an e p loyee a c ting 
wi thin the scope of his o r he r employme nt shall not b e l iable fo r 
dama ge s r e s ulting from: ( e ) the as sessmen t or c ol l ec ti on of t axe s 
or special asse s sment s . " K. S .A. 7 5- 6104( e ). 

In r e s ponse, Ba nk a rgues t ha t Congre s s s pec if i ca l l y wa i ved 
sovere ign immunity in the bankruptcy setting when i t enacted 11 
U. S . C. § 10 6 . This section , e nti t l e d " ~va i ver of s overe i gn 
i mmunity" eads: 

( a) A government al uni t is de emed to 
h a ve wai ved sovere ign immu ni ty with r espect to 
any claim a gai n s t s uc h gove rnme n t 1 unit t a t 
is prop e rty of the esta te a nd t a t a r ose o u t 
of t he same transaction or o ccur r e nce o ut o f 
which s uch governme ntal uni t ' s c l a i m a rose. 

( b ) Th e r e shall be off se t agai nst an 
allowed cla i m o r interest of a gove rnmental 
un i t a ny claim against such governme n t a l u n it 
t hat is prope rty of the e sta t e . 
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( c) Except a s p r o v ide d i n s ubsect i ons 
( a ) and (b ) o f this s ction a nd 
no t wi t hs tand ing any as ser tion of sovere i gn 
i mmunity--

(1) a p rov i sion of t hi s t it le that 
conta i ns ''cred i t or", "entity", or 
"govern e n t al uni t " app lies to governm ntal 
un i t s ; a nd 

( 2 ) a determination by t he c ourt o f an 
i ssue ari s i ng under such a prov i sio n bind s 
governmenta l un i ts. 

11 u.s. c. § 1 0 6 (1987 ) ; 

Bank ha ~ provided the Cour t n umerous ba n cruptcy dec i sions 
where c ou r ts have found that Congress i n t ended 1 1 U.S.C. § 1 06 to 
waive a s ov reign i mmunity defense i n a ba kruptcy se t i ng . In 
reviewi ng these dec i sions, howeve r, t he Court f inds that a l l o f 
t he ac t ions we r e c ommenced by ei t her t he trustee o r t he debtor in 
posses s i on. The Court has been pr o v ided no dec i sional l aw 
i nte r pre t ing 11 U.S.C . § 106 i n whi c h a creditor a s plaint i f f 
succe s sful ly overcame t he def e nse o f s overe i gn immunity . 

Subsection ( a ) wa i ves sovereign i mmuni t y ''wi t h r espect to any 
c l a im against s ch governme ntal nit t hat i s p r o perty o f t he 
e state ." 11 U. S .C. § 1 0 ( a ) (1987 ). In t he i nstan t c a s e, no one 
ha s alleged t hat the es tate has a claim agains t the State o f 
Kansas . I n this adv r s a r y p r o c eed i ng, t he cl a i m i s f or con ve rs i on 
of co l la t e ral, whi ch c l a im can be brought onl y by a s e cured 
credi t o r . The Court fi nds no cla i m by debtors' e s tate a ga i nst 
I<ansa s. 

The refore , Ba nk ' s c l aim tha t Ka n s as has waived i ts sovereign 
i mmun ity under Sec t i on 10 6 is not suppor t able . The c our t i n In re 
Davis, 2 0 Bankr. 51 9 ( Ban k r. M. D. Ga . 1982), s imila r ly in t erpre ted 
Section 106 : 

The p lain langua ge o f 11 U.S. C. § 1 06 ( a ) 
a s a pplied to th is a dversary proce eding is 
that Congre ss deeme t he sove re ign immunity of 
a gov ernme nta l uni t to have been wa ive d when 
( 1 ) t he es t a t e ha s a c l a im agains t a 
governme nt al unit a nd t he gover nmen t a l uni t 

a s a c la im against the e sta t e ; and (2) the 
c l aim aga i ns t t he governmen t al unit must be 
proper ty o f t he es t a te; and (3) the cla i ms o f 
each mus t ar i se o u t of t he same t r ansacti on or 
o ccurr e nc e . If any one of t he se t h ree i s 
mis sing, Congr es s d id not deem s ove r e i gn 
immun i t y t o h ave been wa ived under 11 U. S.C . § 
10 6 ( .: ) . 
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I d. a t 52 0 -21 (emphasis dd ed). Bec ause the esta te has no c l aim 
a ga i n st t h e Sta t e of Kansas , t e Bank ma y no t asser t Section 
106( a ). 

The Court al s o f inds that 1 1 u.s.c . § 10 6( c) d oe s no t apply. 
Subsecti o n (c) wa· ves sovere i g n immunity whe n an action is brought 
unde r the Bankruptc y Code. Bank's claim o f c o nversion arises 
und e r s t a te law; t hu s , s ubs ec t i on ( c) i s not appl i cabl e. 

In add ition to Secti on 106 , Bank con nds t h a t 11 U.S. 
§ 505 grants subject ma tte r j ur i sdiction: 

Except as provided in paragraph ( 2 ) of 
th i s subsect i on, the court ma y determi ne t h e 
amount o legal ity o f any tax , a ny fi ne o r 
penal t y relating to a ax, or any a ddi tion to 
tax , whether or not p reviously assessed, 
whethe r or not paid, and whethe r o r not 
con t es t ed bef o re and adjudica t ed by a jud i c i a l 
or adm i nistra tive t ribunal o f compe t ent 
jurisdi ction . 

11 U.S . C. § 505(a)(1) ( 1987 ) ( emp asi s added ) . Agai n, Bank 's 
compla i nt a l l e ges conve r s i on under state law. Bank d oes not 
cha llenge t he a mount o f t he t axes paid by d ebto r t o the various 
entit ies, the v a lidity o f the tax i ng s t a t u t es under wh i c h t he 
entities a s sess d and lev· ed t he i r t axes , nor the d i schargeab i l i t y 
o f the ta xe s. Fur the r , Bank provides no dec is ional l aw where a 
c r ed i t o r ha s successful ly b rought a Se c t i on 505 action a ga i n st a 
governmental entity , nor has Ba nk supp li e any decisi ona l l aw 
holding that Sectio n 505 prov i d e s a wa iver of sove re i g n immun i t y 
i ndependent and d istinct from Sec t i on 1 06. 

The Court finds t hat Sect ion 50 5 does not waive Kansas' 
sovereign i mmun ity. Ka nsas' mot ion to dismiss for lack of subJect 
mat ter j uri s d i ct i on is sust i ned. 

II. Whet h e r Ba nk 's service o process on Ka ns as wa s 
in suffici ent? 

Pursuant to Bank r. R. 7004(b), s erv ice by mail upon a s t at e 
or gove rnme nta l entity s hall be go verne d by the l aw in t he s t ate 
in wh i ch se r v i c e i s ma de. In a sui t agai ns t Kansas or a Ka ns as 
governme ntal a gency, Kan s a s l a w r equ ires s ervice upon i ts At torne y 
Genera l . Ka nsas memora urn at 3-4. Although Bank s e rve d t h e 

ans a s De partment of Revenue , it di not s e r ve t he At to r ney 
Gen e r a l . 

Th e Cour t finds t ha t s ervi c e o n th e St ate of Ka ns a s wa s 
in s uff icie nt. Whi le th e Cou r t r ecogn izes t ha t Fed . R. Civ. P. 
4 (h ) pe r mi t s the Court, under c e rt a in ci rcums ta nces, to a l l ow 
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amendment to a d fec ti v e pro cess, the Co u r t fi n s, in t he i n stan t 
c ase, no compell ing reaso n t o so al l ow. Kansas ' motion t o dismi ss 
fo r i n s u f fi c i e nt servic e o f p rocess i s su s t a i ned. 

III. hether t h e doctr ine of sovere i gn i mmunity and the 
Federal Tor t Claims Procedure Act deprive t he Cou r t of s b j e c t 
matte r jurisd i ct i on o v er the United S t a t e s ? 

Congress mu t consent before a sui t c an be br ought aga inst 
t he Un i ted States. Block v North Dakota ex re l Board o f 
Unive r sity & School Lands, 461 u.s. 273 , 28 7 (1 983 ) . Beca s e 
Bank's corn laint is for convers ion, a t ort, the Unit d States 
c o n tends that Bank must meet the procedu r a l requi r e me nts of the 
Feder al Tort Claims Procedure Ac t , 28 U. S .C. §§ 26 71-80 . Ev e n if 
Bank had complied wi t h-the p rocedural r equ i r e ment s o f the Act, 
Se ction 2680 of the Act speci fies c l a i ms concerning which t he Act 

o e s not waive the sove reign immuni ty of the Un ited St ates : 

(c) Any c laim a ris i ng in respect o f t he 
assessment or collec tion of any tax o r customs 
d u t y, or the detention of any goods or 
mer chand ise by any offi c e r o f customs or 
e xc i se o r any other l aw-en fo r cement o ffice r . 

28 u. s .. § 268 0(c ) ( e mphas i s added). 

The Court t hus fi nds t h a t t he Fede r a l Tort Cla i ms Procedure 
Act bars the Bank 's cla i unless t he United S t a t e s i mmun ity i s 
waiv e d by operatio n of 11 u. s .c. § 106 o r 11 U. S . C. § 505. The 
s ame analys is of Se ct ion 10 6 and 505 app l i e s to t he Uni t ed States 
as it d id t o Ka nsas . See sup ra I. Therefore , t he Court find s 
that the Uni ted S tates~s not w i v ed i t s soverei gn i mmlnity , a nd 
its moti on to di smiss is s ustained. 

I V. Whethe r Bank's ser v ice o f proce ss o n d e bto r s was 
ins ufficie t ? 

In t he cla im o f i nsuf f i c ient service a ga ins t the State of 
Kansas bot h Bank and Kans a s a g reed t hat the Kans a s Attor ne y 
Ge nera l d i d no t r e c e i ve serv ice of Bank 's s ummo ns and comp laint . 
Howe ver , the Court has no st i pulat ion as t o what serv i ce occurre d 
in t e rms of deb t ors . Debt o r s ' and Bank's leg a l a r g ument s do not 
a d d ress thi s is sue . Ther efo re , debtors ' motion t o dismi ss for 
insuffici ent service is overruled without pre j ud i ce . 

V. Whe ther the Eleven th Amendment o f t he United Sta t es 
Cons t itution and Ne bra ska l aw depriv e the Court of s ub j e c t ma t t e r 
jurisdicti o n o ver t he Sta t e of Nebr a ska ? 

Nebraska doe s not ra i se the d e f e nse of sovere ign immu n i ty in 
ei ther i t s a nswer to t he compla i n t or by mot ion. Ne ve rthe l es s , 
Fe d. R. Ci v . P . 12(h) ( 3) wh ich reads : '' Whe ne ver it appears b y 
suggest i o n of t e part·es o r ot e r wise that t he cour t lack s 
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j uri s d iction o f the subject matter, t he c ourt shall d ismi ss t he 
act ion " a llows the Cour t to ra i s e the is s ue . 1 Ac c o r d i ng l y, 
Ne bra ska sha l l, within fifteen d a ys o f t h i s memora dum, br ie f t he 
issue of whethe r Nebraska law, in the i nsta nt c ase, does or doe s 
not provide f o r waiver of sove reign immunity. Bank sha ll have 
fift een day s to respond, with Nebraska's r eply, if a n y , within t en 
days. 

SUM1ARY 

1. Kans a s and the United State s ' mot ion s to dismi s s for l a c k 
of subj ect ma tter j uri sdiction are s us ta i ne d. 

2 . Kansas' mot i o n t o di s~i s s f o r insuf f ic ient se r v i c e o f 
pr o c e ss i s s u s t ai ned. 

3. De btors' mot ion to d ism i s s for insuf f ~ cient ser·1 ice of 
proc ess i s o verr uled wit out pr j udice. 

4 . Nebra s ka s hall br i e f t he 'i s s ue o f sovere ign immunity 
with in f ifteen days . Bank has f i fteen da y s to respond wi t h a 
reply , if any , within ten d a ys . 

5. The Court find s that t he r e maini ng i ssues, s u p r a p . 3, 
require a n ev i denti a ry hear i ng . Aft e r t he Court has ruled on the 
Nebr aska s overeign immun i ty q e st ion, a pretria l o r der shall be 
sent by t he Cl e r k of t he Bankr ptcy Cour t . Upon receipt of the 
pa r ties ' pretrial sta temen t , a hea r ing wi l be s e t. 

Separate jou r nal e n t r ie s wi ll be entered this date . 

DATED : June 20 , 1988 . 

1Bankr . R. 7012 inc orpor a tes Fed . 
adve r sary proceedings . 

BY THE COURT: 

• Ci v . P . 12(b) -( h ) f or 


