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CASE NO. BK84-2287 

DEBTORS 

FARMERS STATE BANK OF 
SUPERIOR, NEBRASKA, 

Plaintiff 

vs. 

RAYMOND E. NORRIS a nd 
BARBARA B. NORRIS and 
the UNITED STATES OF AMERICA, 

Defendants 

MEMORANDUM OPINION 

A85-208 

Chapter 11 

This matter came on for a hearing on J a nua ry 8, 1986, in 
Lincoln, Nebraska, upon the Mot ion to Dismi ss filed by the United 
States of America, act i ng through the Internal Revenue Service. 
The plaintiff, Farmers State Ba nk of Superior, Nebraska, was 
represented by Robert F. Cra i g, of Kennedy, Holland, DeLa cy and 
Svoboda, Omaha, Nebraska. The defendants/debt'ors, Raymond E. 
Norris and Barbara B. Norris, d id not a ppear in pe r s on or by 
counsel. The defendant, United Sta tes of America, (IRS), was 
represented by Peter V. Taylor, Tax Divis i on , United States 
Department of Justice, Washington, D.C . The p laint iff had fi l ed a 
brief in opposition to the Motion to Di smiss pri or to this 
hear ing. Th e Government requested addit ional time to fil e a 
responsive brief in addition to the Memorandum it had previously 
filed with its Motion to Dismiss . The Court, havi ng conside red 
the arguments and briefs of counsel, now renders i ts decision. 

Sta tement of Facts 

The defendants, Raymond and Barbara Norris, are debtors-i n 
pos session and filed their Chapte r 11 pe tition on November 21, 
1984. The plaintiff, Farmers State Bank, is a State bank 
au t hori zed to do business in the State of Ne braska with it s 
principal place of business in Superior, Nebraska. The p l ai ntif f 
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is also the ho l de r o f an a l lowed s ecured cla i m in e xces s of 
$ 190 , 000 e videnced by promissory notes, a secur ity agre eme nt and 
f i nanc ing st a t eme nt in al l of the debto r's inventory, a ccounts 
recei vable and the proceeds the reof . 

Subseque nt to the fili ng of t h is Chapt e r 11 proceedi ng and 
without a uthor ization from t he Court o r permission o f the Bank, 
the defend an t , Norr is, paid the Internal Revenue Service the 
following amounts: 

date 

Novembe r 27, 1984 
De cember 12, 1984 
Jan ua ry 25, 198 5 

TOTAL 

amount 

$8 , 999. 47 
798.00 
306 . 03 

$ 10 , '> 3.5 0 

The Bank claims such amoun ts a r e c a sh collateral in which it 
has an interes t superior to that o f t he IRS and has made d emand 
upon the defendants t o return t he cash colla tera l but the IRS 
r e fu ses to do so. The IRS ha s not filed ·a proo f of cl a im in the 
bank ruptc y c a se. 

On September 10, 1985, t h e pla intiff filed a c omplai n t 
agains t t h e debto rs-in-poss ession and the IRS alleging a 
conver s i on of the p laintiff's c a sh co l la t eral. I n t he prayer the 
p l aint if f a sks th~ Cou r t fo r an order finding that the de fendant s 
have converted property of the plaintiff and for an order en t ering 
judgment a gainst t h e defendant s f or s a id conversion i n t he amount 
of $10,103.50 plus costs and attorney 's fees as provided in 
26 u.s.c. §7430(a), §7430(b) ( 1). 

The IRS filed its Mot i on t o Dismiss t he adver sar y pro c e eding 
upon two g r ounds: first , t ha t the doctrine o f s overeign i mmunity 
pro t ects it from this action and second , t hat the plaint iff l ack s 
standing to bring the act i on. 

Issue 

Does the plaintiff have standing to initiate this action f o r 
conversion even though it is n e i ther the debtor no r the t r u s tee ? 

Dec i sion 

Pl ainti ff lacks standing and, t herefore , the Governmen t 's 
Motion to Dismiss is granted. 

Conclusions of Law and Di scuss i o n 

The Government argues that this action should be di s mis sed 
against it because the plaintiff lacks standing t o commence this ~ 
action. The Unit ed States asserts t i.1at this is e s s e ntial l y an 
act i o n to set as ide a pos t -petition transfer as govern e d by 



( . 

( 

._ 3-

11 u.s.c. § 54 9( a ) of the Bankruptcy Code. Mat ter of Isis Foods, 
Inc., 37 B.R. 334, 332 (W.D. Mo. 1984). As such , t he Government 
contends that only t he t r ustee or t he debtor- in-poss ession ha s 
standing to bring such actions unde r § 549 . In re Ci a va r e lla, 28 
B.R. 823, (Bkcy. S.D. N. Y. 1983) , I n re Lunsford, 12 B.R. 76 2, 
(Bkcy. M.D. Ala. 1981). 

The pla int i ff alleges that this i s not an action by a t rustee 
pursuant to §5 49 but rather is an act ion invo l ving the competing 
claims of d e btor and two creditors to property of t he estate over 
which the Court has jurisdiction and which one creditor has an 
affirmative r esponsib ility to turn o ver t o the e state. The 
plaintiff alle ges in its pleadings that i t has a s e c ur i ty i n terest 
i n all of t he debtor 's inventory, accounts receivabl e and t he 
proc eeds t hereof and that after the f il ing of tnis Chap t er 11 
proceedi ng that the d ebto r transfe r r ed to t he IRS amo unts from the 
cash collateral which were sub j ect to the secur ity inte rest o f the 
plaintiff. 

Support for the pos i t ion t ha t third pa r ties may b r i ng a ct ions 
such as this one aga i nst t he Go vernment is f o und in t h e case o f In 
re Major Dynamics, I nc ., 14 B. R. 96 9, (Bkrtcy. S.D. Cal . 1 98 1 ). -
In that case, the Of f i c ial Creditors ' Comm i tte e had fil ed a mo tion 
for temporary stay of IRS a udits, asses sments a nd collection 
actions which were i n itiated against t he debtor's var ious 
investors who were al s o unse c ure d creditors of t he d ebtor. The 
Court concluded that t he Bankruptcy Court had jurisdict ion to 
determine disputes betwee n t hird-pa rty c r editors a nd the IRS i n an 
appropriate case. However, the Co u r t de c lined to exerc ise its 
jurisdi ct ion to enjoin the IRS upon t he factua l circumstances 
presented because the potential interf erence wi th the debtor's 
rehabilitation was t o o speculative to j ust ify such a remedy. 

However, the factual situation in Major Dynamics is different 
from this case. Unlike Major Dynamics, t here a re no alleg a tions 
that here the IRS is aud iting or otherwi se pursuing t he plaintiff. 

Although the compl aint alleges p laintiff 's property was 
converted by defendants and does not al lege any s ta tutory ground s 
for the action, upon comparison o f the l anguage o f the complaint 
to the language of 11 u.s.c. §54 9 (a) , it is c lear t o t h e Cour t 
that plaint i ffs' action is o ne to avoid a post- peti tion trans f er. 
Such act i o n can on ly be brought by a t rustee or debtors-i n 
possession. Such a result, although requi red by the language o f 
the statute , is not equ i t able. If t he allegations of the complai nt 
are a c cepted as true for the purposes of t h i s motion, then the· 
resul t of th i s decision is tha t a debto r -in - po ssess ion can make 
payments to a gove rnme nta l a genc y a nd p a y from cash coll a te r al a ny 
obligation to that government agenc y. This result may be nice f o r 
the debtor and the Government, but it certainly doe s no t c ompo rt 
with the ove rall sche me o f the Bank ruptcy Code which r equ ires the 
United S t a t es Go ve rnme nt a nd its a genci e s to r e cog n i ze a nd r emai n 
subordina t e to pe rfect e d secur i ty interests . 
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A cre ditor harmed by the all e ged s elf deal ing by a debtor
in - posse ssion can mo ve for the appo i n tment of a trus t ee u nde r 
11 u.s .c . §1104 and t h e trustee , if appoi nted, c an c e rtainl y br i ng 
th i s action . 

Wit h regard to the s ove r eign immunity argumen t a dvanced by 
the Gove r nme nt, because the decision can be and has been made u pon 
the "standing" issue, no dete r minat i on need be made concern i n g 
s o vereig n i mmuni ty . If the t rustee were bring i ng this action , 
rather tha n a t hird party, a s overe i gn immu nity defen se wo uld not 
be avai lable. See In re Lun sford, 12 B. R. 762 (Bankr. M. D. Ala. 
19 81). 

Under t he pre sent posture of thi s c ase , the Motion to Dismiss 
is granted as a gainst the Government. 

Se parate Journal Entry wi l l b e e n tered. 

DATED: May 27, 1986. 

BY THE COURT: 

Copies t o: 

Robert F . Craig, At torney , 1 03 06 Regency Parkway Dr ., Omaha , NE 
6 8 11 4 

Peter V. Ta ylor, Ta x Di v is i on, Unite d States Department of 
Jus tice, Wa shing ton, D.C. 20530 


