
UNITED ST TES BANKRUPTCY COURT 
FOR THE DISTRI CT OF NEBRASKA 

IN THS MATTER OF 

F & P COVALT CO., INC., CASE NO. BKBS-2611 

DSSTOR 

~EMORA~DUM OP INION RE USE OF CASH COLLATERAL 

Fi nal e vide n ti ary h ea ring on mo t ion by debtor and de b t o r-i n ­
)Cs s es s i o n t o per~it t he u se of c ash co l l a te r a l wa s he ld on 
A ~ril 2 8 , 1986. Vince Powers of Li ncoln, Nebraska, appeared o n 
j e ha f of the debtor a nd debt o r-in-pos ses sio n and Terrence Michael 
o f 3a ird, ~olm, ~cEac~en , Pede r s e n, Hama n n & Strashei rn of Omaha , 
Nebras ka, a ~?ea red o n beh a lf o f the secur~d cre dito r, Fa r fu Credi t 
Ca~ i t2 l Cor~ora t i on . 

Ba c kground 

Debto r is a f a mily farm corporat i on which filed its voluntary ( 
pe t i ti o n in Chap t er 11 on o r abou t November 1 2, 1 985. Debtor' s 
mai n b u s ine s s f or many y e a rs has b een cattle r a nch i n g. De btor 
own s o r o p e r ates a p p rox i ma t e ly 6 ,000 ac r e s in Bo x Butte a nd 
surroundi ng count ies . Ear ly in 198 6 deb t or, b e cause it was 
without funds to purchase the appropriate feed and supplements for 
the c a tt le herd, liq uidated the cattle ~e rd and now hold s a chec k 
o r c h ecks r e p re s e nting the proce ed s of such liquidation. The 
to t a l a mo unt of the c hecks being h e ld by the de b tor ·f s · $10 2, 76 7 . 
The pa rt i e s ag r ee tha t s uch p r oce e ds a re ca s h collatera l in wh i c h 
the c r e d itor has a valid security i nterest. Debtor h as r e ques t e d 
a u t ho rity to u se al l of the $102,767 t o purc hase a new cow-ca lf 
herd and finance the operation of that herd for a three-year 
period . As a dequ a te p r otection for the interest of the cred i tor, 
the d ebtor has o ffer e d the following: 

A. A d eed o f trust on certa i n l a nd o wned b y the d e btor o r by 
o ne of the sha r e h o l de r/ o ffi c e r s of the debtor , suc h l a nd be i ng 
i d e nt i fi e d as "Esther ' s ;:J l 3ce ". It has a fa ir mark e t v a lue o f 
$ 56 , 000 wi t h approxi ma t e ly $1, 0 00 o f t axes e ncumbe ring it. 

B. A lien o n a ll o f the catt l e purchased and/or born in t h e 
futu~ <:: . 

C. A payb3c k i n t h r ee l ump - s um ann ua l pay me nts i n c ludi ng 
ir.t er8st at the rate of 1 3% . 
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o. The right of the creditor to request the Bankru~tcy Court 
to ter~inate the permissive use of the cas h collateral upon any 
devi a tion from the income and expense pro jections submitted into 
evidence at the hearing, upon failure to maintain the herd, or 
upon failure of the crop. 

The creditor's position is that none of the above is the 
indubitable equivalent of cash in the amoun t of $102,767. 

The La w 

The Eighth Circuit has given the Bankru~tcy Court specific 
directions with regard to consideration of a request for the use 
of cash collateral . See In re Martin , 761 F . 2d 472 ( 8th Cir. 
19 85 ). The ~ar tin case requires the 3ankruptcy Court to establish 
the v 3 l u e of-the c red i tor ' s sec uri t y interest ; ide n t i f y the r i s k 
to the secured creditor 's val ue associated with the purchas e , 
~ai ntenance , feeding, fattening and marketing a c o w-calf herd fro~ 
this d~te through a n d including the total ~eriod that the credi tor 
~ill ~e deprived of it s collateral . 

Paraphrasing Martin, t~ e Bankruptcy Court must a l so consider: 
t~e ez ~e r i ence and practi ze s of the rancher ; the profitability of 
his O)eration in previous years; the heal th and rel iability of the 
ranc he r; the condition of the ranc e r 's machinery and equipme nt; 
wh ethe r there are e~cumbrances on the machinery which may subject 
it to b e ing repossessed before the crop i s harves t e d; the 
pot e ntial encumbrances on the present or fu ture crop which wi ll b e 
used for f eed a nd for revenu e g e nera tion by the debtor ; the 
ava ilability of crop insurance and the risk of crop failure not 
covered by crop· insura nce and the resulting problems vJi th regard 
to f eeding the livestock or generating sufficient revenue to repay 
th e cash co llatera l on a regular basis ; the anticipated 
flu c tuation in the market price o f the ca l ves . 

Marti n further directs that the 3ankruptcy Court i s t o 
attempt t o balance the competing inte rests of a debtor who 
p roposes to use secured prope rty to contribute to the 
r eorganization plan on the one ha nd , a nd t h e c r e ditor who wishes 
to retain t h e value and safe ty of it s secu r ity interest on the 
other . The Bank ruptcy Court is r equired to ultimately decide 
wh e ther the d e btor ' s adequat e prote ction proposal provides 
?rotection to the creditor consistent with the c oncept o f 
indubi t abl e equi v a l ent . I ndubitable e qui val e nt require s "suc h 
r e l i e f a s "'' i ll r e s u 1 t in the rea 1 i z a t ion of v a 1 u e " . See In r e 
Sh c~ han, 38 Ba nl<.r. 859 , 864 (D. S . D. 1 98 11). If th e debtor ' s 
~ropos::l provides adequat e pro tecti o n, the request f or u se of c as h 
col l at v ra l s hould b e granted by the Bankruptc y Court . If the 
de btor ' s proposa l can b e modified to p rovide f o r adeq uate 
p rot e cti on whil e sti ll rem a ining u s eful to th e debtor , the 
de !)t o r ' s reques t should b, g rLt. n t d under he mod ified p lun . l f 
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adequate orotection c annot be af f orded und e r a ny c ircumstances, 
the ·debto~ • s request f o r u s e of cash c ol la t eral should b e deni ed 
by the Ban~ru~tcy Court. Martin at 477 and 47 8. 

Anal ysis 

In t!1is case, the debtor has of fered a deed of trus t on real 
estate worth $ 55 , 000 and has offered a lien on catt le wh ich will 
be purchased for $55,000 and has offered a repayment schedu le 
which will p rovide the creditor with the repayment of the 
collateral being used ~lus i nterest at the rat e of 13~ per year in 
three lump-sun payments. The first paymen t is to be in Fe b ruary 
of 1987. 

Pursuan t to t l direc tion of the Martin case , the value of 
the secured c redi tor's interest in the collateral is $102,7 67 . 

The r's k to s uch value resu lting from the debtor 's r2qu st 
for use of cash collateral i s: 

1 • Th G land secuLing the r ~~ayment obli g a tion may decline i n 
value rapidly and/or if the creditor is required to loo k t o the 
land for l iquida tion , it ~ay be required to hold the - l and for 
se ve r al ~onths or years before a buye r can be found . 

2. Pa rt or all of the herd could die. 

3 . The alfalfa crop which the debto r pro poses to p l ant and 
which will support the f eed ing of the livestock as we l l as provide 
c as reve nu e fro~ sa l es of alfa lfa nay be destroye d by hail, pest 
i nf e s tation o r i ack of water. 

4. The debtor may take possession o f the cash collater 1, 
spend it as propos e d in its cash-fl ow statement, but not make 
appropriat e arrange ments for electrical power for irrigati o n 
systems, fail to ma k e ar r ange ments for custom grazing and custom 
f eed ing or " backgrounding" as propose d dur ing the evidentiar y 
hearing. 

5 . Cattle prices may fluctuat e to such a degr ee that the 
debtor will b e unable to make the annual payments. 

The Cou r t i s also r equired to d e t e rmin e whe the r the debtor ' s 
a d e q ua t e prote c tion proposa l protects value as nearl y as possibl e 
again s t risks to t h t value consistent with the concept o f 
indub itable equivalent. In other words, cash i s the indubitable 
e quival e nt o f ca s h. Cas h several months or years dovm the road 
may be th e indubit a ble equiva l e n t of cash now i f the appropri ate 
i~t e re s t i s paid a nd if there is litt l8 ri s k t~ the creditor 
be c= u s e t he de b to r ' s p r opo sa l has a hi g h probability of s ucce ss . 



-4-

The evidence before the Court is that the maximum poss i ble 
loss to the herd due to any type of failure by the debtor would be 
30% of the value of the herd. In other words, the creditor should 
be able to Donitor the herd closely enough to e~able t h e credito r 
to take court action long before significan t damage wa s d o ne t o 
the cow-calf herd. The evidence shows that the land owned by the 
debtor is declining in value and will continue to so decline at 
least for the ne xt s i months. 

The possibility of a loss of the alfalfa crop by hail, 
drought o r p e st i~fe s tati on is s ?ecul a tive. If t he debtor 
maintains good 9roduction habits, then such loss will be the 
result only of an "ac t of God" and the Court will not speculate 
upon the like lihood of that. 

Without court restriction s , it is possible t hat t h e debto r 
c o uld s pend t h e fun ds and n ot obta in t h e a ppr o p riate elect r i ca l 
requireme nts and ~ot ent e r i n to any agree~ents co~cerning graz i ng 
or feeding as the evidence s h owed was necessary to make the plan 
Har k . 

' 

• There is always the op?ortunity for fl uctuat ion i n ca tt le 
p rice s , but t hi s d e b t o r h as b een i n ~h e ca ttle b u sines s f or ~a n y 
ye a rs a n d i s awa re of t he tra diti o n a l pro b lems and o pportun itie s 
in the cattle market. 

Wi t h r egard to the risks to the c r editor' s s ecurity inte r est 
listed above, this Court is of the opinion that the risk is not so 
gre at that the us e of the c ollateral s h ould b e p r ohibi t e d. 
Howe ver , certain oth e r fa cts mus t b e considered. The ev i de n ce 
convinces the Court that if the cattle p urchase prices are near 
the proj ected costs, the c a lf pri c es in January a nd Februa ry of 
19 8 6 are nea r the projecte d f igure s, the d e btor u ses g ood 
husbandry practices and is not hit by an unfavorable "ac t of God", 
the d e btor's proposal will work. If i t doe s not work~ the 
credito r will be a bl e to reposse s s the c a ttle a nd li q uida t e t h em 
and foreclose upon the real estate within a short period of time. 
In addition, if this Court finds that the creditor is adequate l y 
protec t e d by thi s proposal and it turn s o ut la t e r that th i s 
c reditor is not adequately protected, it will have the opportunity 
to look to a priority administrat i ve expense which could b e paid 
o ut of une n c umbe r ed f und s r esulting fro m the a lfa l f a crop . The 
Court r0a lizes tha t it is not to a n t icipa t e f ailure of t he 
adequate prot ec ti o n proposal nor t o a n t ici pa te that t he cred ito r 
ca n l oo k to s o me o the r type of a n admi n i s trative c l aiD t o protect 
it se l f , b ut t h e Court is a v1are t h a t i f the d ebto r plants th e 
a l fa l fa c r op thi s yea r, and does not grant a li e n in tha t crop to 
a~y oth e r c r e d i tor , barri n g a n " act of God " t h e crop will be t h ere 
for t h e Co u r t to ad mi n i s '"·e r as is ncccsse1ry lat2r on. 

l' ~ : c i ·c i s cvici c; n c..:; he ore th e Court th.:Jt t h e dc'lL or h .-l s 
-·1J "'C u t,, i :· r i•y 'lti c' n <'q uj l1111 Cr t t to r CI i_ :~ c he proper i tr1 u nc'c c;-; o.; '.lr y 



-5-

The debtor's preside nt test i fied tha t he is 50 ye a rs of age 
c1nd thc1t he e1nd his son Ciln ope r iltc the r .:1nc h and ~~ork of[ L:ll u ..J 
ranch to supplement the neces sa ry family income. No e vid ence was 
presented that either Qf the pro pos ed \vorkers are in i ll heal t h. 

The land which is to be u s ed by the debtor and the equi~ment 
are encumbered and this does rai se the possibi lity that a sec ure d 
creditor c o uld obtain relief from the automatic stay, thereb y 
causing the debto r's proposal to be unworkable. The d ebtor has 
successfully a v oided that situation by c onvincing the Cour t at a 
hea~in3 o~ a motion for relief from stay that the d e btor' s land 
still has equity for the debtor and that it is necessary for an 
effective reorganization. The Court acknowledges that t h i s 
creditor or some othe r may be successful in a future motion for 
reli e f from the automa tic stay, but the Court will not spe culate 
on the li k e lihood of such success. 

It is the duty of t h e Court to balance the need of the debtor 
to use t his cash coll a te r al wi t h the n e ed of the creditor to h ave 
i t s collateral protected and to receive the indubitable equ i valent 
of it s collate ral. In this case, the debtor has tho usanqp of 
acres of land which he has already prov e d he has an equi i y 
:~ t e res t in. Th e land has i rrigatio~ e qui pme nt. The debtor' s 
8usiness is ranching, that is, raising catt l e for sale, and the 
land is o f little value unl e ss it is u sed for that purpose. The 
debtor has agreed, i n order· t o s t ay in the cattle b u siness, to 
gi ve up an unencumber e d a sset, l a nd , worth $ 55 , 000 . The debtor 
has further agreed to work fo r very litt le money for several years 
to build up a cow-calf herd which will enable the d e btor to 
ope r a te a going ~usiness and service its debt load , 

The debt load is significant. The debtor, however, does have 
th e p o ssibility of reorgani za tion. The debtor has proposed 
adequate protection for the creditor's interest which is 
suffic i ent, with some modification. 

Decision 

1. The debtor is granted the right to use $102 , 767 in cash 
coll a teral. 

2 . Th e debtor ma y not use such cash c o llateral un til and 
unle s s the d e btor provides to the creditor a written agreeme nt 
from the c ompany s upplying el e ctrical powe r f or t he irrigation 
sys t e m in which s uch powe r c ompany agree s to provide the n e c e s s ary 
e l e ctri ca l powe r if paid for such powe r on a time ly basi s . The 
agreeme nt canno t r e quire payme nt of pre pe ti t ion o b ligations to the 
powe r c o mpany. Such a gre eme nt mu s t be provide d the creditor by 
~a y 15 , 1 986. No cas h is to be s pe nt p r io r t o t he r e ceipt of the 
wr itte n ag r eeme nt. 
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3. By Novembe r 15 , 1986, a nd Uovembc r 15th of eac h year 
thereafter, the d ebtor i s to provide written proof to the creditor 
that the debtor ha s made custom grazing arrangements and custom 
b c kg roundi ng ar r a n gements wh ich wil l enable the debtor to mee t 
the cash-flow projec tion s in defenda nt's Exh ibit 1 subDitted at 
the hearing on c ash collate ra l. The written proof mus t be 
specific and in detail and in a dition the reto, the debtor must 
provide the specific details in its monthly reports to the Court. 

4. The debtor is to provide a full and complete accounting to 
the creditor of all sales and receipts regarding cows, calves, 
bulls, hay and a l f a lfa and all receipts fro m cus tom o pe rations. 

5. The debtor is to report to the creditor in writing on a 
monthly basis any decisions made by the debtor conce rning 
carryov er o f calves fr om year to y ear . 

6 . T~e debtor is to execu t e a deed o f trus t or obt a in the 
signature of the nQc es sary pd rties on a deed of trust to t he land 
described 3S " Est:cter 's p lace ", 3long Hith a promissory note 
reflecting t j e oblig3tion to r epay t~e f u l l a~ount of th~ cash 
collate ral plus interest at 13% per year p lus the ter~ s o f 

·'' r2payment as proposed in the c ash-flow state~ent. Th e deed of 
tr u s t s h a ll conta in de f a ~lt provi sion s i n c ludlng f ai lu re to pay 
pos tpetition land taxes before de linquency; failure to c omp l y with 
the cash -flow projections concerning monthly e x penses; failure to 
comply with the cash-flow pro j e ctions with r e g a rd to r ece ipts fr o m 
the sale of calves, al falfa or custom grazing or back grounding. 
If such rece ipts show a shor tfa l l by 1 0% or more, t he Co urt may 
conside r such shor tfall a d e fa ult t rigg e r i ng t h e right of t he 
creditor t o forecl o se upon t he deed of trust; the deed of t r ust 
should also contain language t o t he effect that a default can also 
b e a ny other matter dete rmined t o be such a defau l t by the 
Bankruptcy Court after a hea r ing o n a motion for relief fr o m the 
automatic stay. 

7. The cash collateral is to placed in an interest-bea r i ng 
accoun t and the creditor is to hav e access to d eposit information 
concerning s u c h account dire ctly from t ha b n k . Th e debtor is t o 
ma k e all of the nece ssary arrangements wi th the bank assuring the 
creditor t hat by telephone call it may recei ve updated information 
o n the acco unt s tatus . The creditor s hal l h ave n o v e t o o v e r the 
us e of th e fund s . 

8 . T: e cash co llateral i s to be used o nl y as s h o wn on t he 
cash -flow ~rejections wl1ich a re id e ntifi ed as de f e ndant ' s Exh ibit 
~o . 1 u sed a t th e cas h co ll a t e ral h ea ring on Apri l 28, 1 986 . 

9 . h o ri ght t o us e t h e cas h collater:al and t o k eep the 
::; r c h ,-s ~ d ., d r "lisl'd c a t tl e 21n :1 to keep posses si o n o f " f-: . thor ' s 
p l a r; " et r ~ s ·.: j c c t o r e v i c .,, . I f this c r c i tor or <1 n r ot her 
cr~ Ji o r ·. ~ , ·. ::. in :··' lief fc o:n t h:' ~1uto~1Cl. ic ~;ta y r CfJ dnl inr·l l hc 
·:: .t c: ~r.·c t·y t:.J •'•: : li. :'l:nc nl ll(.:r;c-:; ~_;i\ry for the c) ~l,rclti o n o f I h i. ~-; .ii~r.'h , 

I 
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or obtain relief from t he sta y rega r ding land neces s ary fo r the 
operation, the Court , upon hearing concer n ing the u s e of cash 
co lla teral, may. r eco nsider the continuatio n of thi s order. 

10. The creditor is not proh i bited f r om fili ng a motion f or 
relief from the automat i c sta y conc e r ning any of its c ol lateral. 

DATED : April_ 30, 1986. 

BY THE COURT: 

Copies mailed to e ach of the foll owing: 

Vinc2 ?owers, Attorney, 100 Uorth 12th Stre2t, 500 Cen t erstone, 
~incol n, Nebr a s ka 68508 

~ 

Terr2nce Michael, Attorney, 15 00 Wo odmen Tow2r, Omaha, N~ 68 1 02 

. , 


