
UNITED STATES BANKRUPTCY COURT 
FOR THE DI STRI CT OF NEBRASKA 

IN THE MATTER OF ) 
) 

EDWARD J. BRUHN and ) 

SARAH J. BRUHN, ) CASE NO. BK85- 2 966 
) 

DEBTORS ) A8 6 -1 19 
) 

ED\'-lARD J. BRUHN and ) 
SARAH J. BRUHN, ) 

) 

Plaintiff ) 
) 

Affirmed 87:289 

vs. ) 
) 

WESTERN STATE BANK AND ) 
KENNETH SHREVES, TRUSTEE, ) 

) 
Defe ndan t ) 

MEMORANDUM OPI NION 

Th is fr a udulent conveyance a c t ion came o n for h earing o n 
December 2 2 , 1986. Appea r ing on behalf o f the d ebt ors / plaintiffs, 
Edward J . Bruhn and Sarah J. Bruhn, was Mar i o n F. Pruss of 
Thompson, Cr o unse, Pieper & Qui nn of Omah a , Nebra ska. Appe aring 
on behalf of t he d efendant, West e rn State Bank , was Eric Kruger of 
Bradford & Coenen of Omaha, Nebraska . 

Findings of Fa ct 

The d e btors fil e d for relief under 11 U. S .C . Chapt er 1 3 on 
Dec e mber 20, 1 98 5. At that t ime, t he debto rs we r e i ndebte d to 
Weste r n State Bank (the "Bank") on three not e s in t he tota l amoun t 
of $ 51,500 plus inter e st acc rued t hereon, l e s s payments made b y 
the debtors i n excess o f $11,000 on sa id note s . One o f the n o t e s 
wa s secured by a trust deed execut ed on September 13, 1 984 , b y t he 
de b tors on Lot 2, Safford Ac res, situated in Douglas County, 
Ne b raska , (the " real estate"). 

On De cember 20, 1985, t h e same day as the fil i ng o f the 
debtor s ' petition here in, the Bank purcha s ed the r eal e s t a te at a 
trust deed sale f o r $ 30 , 000, $29 , 00 0 of which wa s cre dited to the 
d ebtors' loan . The Bank la ter filed a c laim fo r $10, 805 . 05 
remai n i ng o n t h e d b t. On the da t e o f the fil i ng o f the i r 
petition , the debtors were inso lve nt. 
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Evide nce adduced a t t r ia l i nd ica ted tha t t he real estate was 
a f ive - a cre t rac t of land onto whi c h Edwa rd Bruhn h a d moved an old 
h o use . Edward Bruhn wa s r efurbishing t he house with the intent of 
r e sel l i ng i t . At t he t i me of t h e t r ust d eed sale, muc h of t he 
wo r k o n t he house wa s i ncomplete , and Mr . Bruhn testified that he 
had not i ntended to c omple t e work o n the h ouse unti l he had a 
bu ye r for f ea r of vanda li sm . The work r equired for finishing 
inc l ude d but was no t limi ted t o the f o l l owing: plumbing for the 
ki tchen and bath room ; kitchen cabinets ; wnter hold i ng tank; 
e lectr i c a l work; storm windows a nd a oors; hea t i ng and air 
conditioning; bathroom van ity; painting; carpeting and floor 
cover ing; and insu l a t i o n . 

Neithe r party had the real e state a ppra i sed pr i or to the 
t r ust de e d sa le. Testimony of f ered at trial was based on 
es t imate s of what the va l ue o f the proper t y wou ld have been at the 
time of sale. The debtors t es t i f i ed tha t they rec eived an offer 
o $ 57 , 50 0 for t he r e a l estate prio r t o t he t r u s t deed sale. 
Howe ver, tha t of f e r was conting en t upon all o f t he nece ssary work 
on t he hou s e being done prior to t he c los ing. The s ale appare ntly 
did no t g o throu h be c ause of zoning prob l e ms . The Bank pres ented ! 
e v ide nce from a real e state appr ai s er, John Giordano , t hat the 
house would have been worth $35,000 to $40,000 in its ondition at 
t h e time o f t he s a l e. Mr. Giordano had seen t he exterioL of the 
hou s e i n October and De cember of 1985 a nd had t alked to the 
r e al t ors who had l i s t e d it . The re wa s a lso e v "dence that a 
comparable propert y wa s wor t h $ 56 , 50 0. However, the compara ble 
h ouse was f i ni s hed. An9ther comparable property in Waterloo, 
Ne bra s k a , was appra i sed a t $ 40 , 000. t is difficult to accept 
testimony a bout comparab l e wort h, however , when there is no 
ev idence t h a t these prope rtie s r equired t he amount of f i nishing 
work t h a t t h i s h o use d id . Gi ve n the exten s ive a mo unt of work tha t 
wa s r equi r ed on the house before i t could be sold, t he Cour t 
a c c e pts the Ba nk 's a ppr a isal a nd finds t hat the fair market value 
of the r e a l estate a t t he t ime of t he s ale was $35,000 to $40,000 . 

Subsequent t o t he t rust deed sa le , the Bank spent $13,179.02 
to comp l e te the p remises, and after r eviewi ng t he evidence 
pre s e nted at trial , the Cou rt fi nds that the cos t s incurred by the 
Ba nk we re not s o h i g h a s to be considered unreaso nab le. Mr. Bruhn 
t es ti f "ed t hat he knew o f s ub-contr a ctor s who would have done the 
work f o r le s s than t he Bank paid to have i t done, but he never 
ma de a ny t t e mpt t o p t those sub-cont ractors i n contact with the 
Bank . On February 14, 1986, the Bank sold the real e s tate to John 
a nd Barbara Ki na r t f or $57,60 0 . The debto rs have fil ed t his 
a ct i on seeki g to have the trust deed s ale declar~d a fr a udu l ent 
trans f e r under 11 U. S .C. § 5 48, alleging t hat t h ey d i d not rec e i v e 
a rea sonab l y e q ui va lent value in excha nge for thei r interest in 
the r eal e s tate as r equ ired by In re Hulm, 738 F .2d 323 (8th Cir . 
1 98 4 ). 
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I ssues 

1. Did t he debtors rec ei ve a r ea s onably equivalent val ue i n 
exchange for the trans fer o f t heir i n terest in the real e s t ate ? 

2. If the t rust deed sale was a fraud ulen t transfer, i s the 
Ba nk ent i tled to recove r t h e expenses i t incurred completing the 
work on t he house? 

Decisio n 

The debtors rece i ved a reasonably equiva l e nt value f o r t he ir 
interest i n the real estate. Therefore , there wa s no fraud ulent 
t ransfer pur s uant to Sect i on 54 8. Jud gment shou ld and shal l be 
ente red for t he defendant . 

Discuss i on 

11 u.s.c. §548 states in pe r tine nt part a s f ollows: 

'
1 (a) The t ru s t ee ma y avoid any tra nsfe n 

of an in t eres t o f t he debtor in prope rty, or· 
any o b ligat ion incur r e d by the debt or, that 
was made or i ncurred on o r within one year 
before the date of t he filing of the petition , 
i f t he debtor voluntar i l y or invol untar i y-

( 2)( A) rece ived l e ss t han a reasonably 
equivalent va lue in exchange for s uc h transfer 
or obliga t ~e ; and 

( B) (i) was insolvent on the date t hat 
such t ransfer wa s made or such obl iga t i on wa s 
i ncurred, or became insolvent a s a result o f 
such t ransfer or obl igation; " 

In In Re Hu lm, 73 8 F .2d 323 (8th Cir . 1984), the Court held 
that Section 548 a pplies to transfers o f debtors' i nte rests in 
property s uch as t h e t ransfe r which occurred in the i nstan t case. 
There is no q uestion t hat the transfer of the debtors' interest 
occur red on or within one year o f t he dat e of the fil i ng of the 
petition , and t his Court h a s a l rea d y found that the debto rs were 
insolvent at the time of the tra nsfer. Therefore, wha t remains is 
a de ter minat i on o f whether the debtors received a reasonabl y 
e quiva lent va lue f or the trans fe r of t heir interest. Having 
a lready found as a ma tter of fact that the fair market v a l ue o f 
the rea l estate on the d a te of t he sa le wa s $35,0 00 to $4 0 , 000, 
this Court must d e cide whether a sa le price o f $30,000, obvious ly 
les s than the fair ma r ket value , wa s a reasonably equivalent 
va l ue . 
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In Hulm, the cour t held that the sa le price at a regularly 
conducted foreclosure sa l e cannot a u tomatically be considered a 
r easonably e quivalent value and t hat evidence must be taken. Id. , 
at 32 7. Obviously , the Court must look at other factors bes i des 
the sal e pri ce i t self . However, Hulm does not appear to preclude 
t h e Cou r t f rom f inding t hat the sale price provided a reasonably 
equiva lent va lue so long a s all of the per tinent ev i dence has been 
cons i dered . The evidence has been s o cons i dered in the instant 
c a se. The real es tate was s old 3t a t r us t dee d sale--not under 
the opt i mum conditions o f a normal r e al es tate transaction. The 
house wa s in such condi t ion that it could not be occupied without 
considerable work and expense . Und e r t hose circumstances, t his 
Cour t does not fi nd it unreasona ble tha t t he debto rs received 
$ 30,000 f or t he prope r t y, wh i ch sum i s at lea st 85% of i t s minimum 
f ai r market va lue. The fac t that t he hou s e was s o ld for $ 57,600 
two months l a t er doe s not af fec t the Co urt's opinion. Given the 
f act th a t the Bank spent more than $13 , 000 f ini sh ing the house , on 
ma jor i tem s s uc h as hea ting a nd ai r condition ing , pl umbi ng , 
ki t c h en c a bi ne ts, pa i nt i ng and carpet ing, it i s not surpr ising 
that th e val ue of t he hou s e wa s enha~ced by considerabl y more than 
th e cost o f the r epai rs. Therefore, -t he- Court concludes that 
$ 30 ,0 00 was a r e asonably e quiva l ent value and t hat t here was no 
fr audule n t transfer. 

On ce the debtors recei ved a reasonably equi valen t va l ue f o r 
thei r i ntere st in the pro per ty, a nd t he t r ansfe r was c omplete , 
the i r inte res t wa s ex ti nguis hed . The Ba nk had t he r i gh t t o make 
wh a t ever improvement s were nece s sary and r e t ai n the profi t s f rom 
t he_ s a l e. 

Therefore, _judgment s hall be entered in favor of the Bank by 
sepa rate Jour na l En t ry . 

DATED : Marc h 23, 1987 . 

BY THE COURT: 

cy Judge 

' 
Cop ie s t o: 

• 
Ma r i o n F. Pruss , Atto r ney, 1121 3 Davenpor t St r eet, Suite 200, 
Oma ha, NE 68154 

Er ic Kruger, Attorney , 30 0 So. 19th Street, Omah a , NE 6 8 102 

~ ) 


