
F IL E D 
DISTRICT OF NEBRA~ 

IN THE UNI TE D STATES DISTRI CT COURT FOR ~~ - . M 

DI STRICT OF NEBRAS KA JUL - 8 ~ 

IN RE: 

DOUG LAS G. FREUDE NBURG a nd 
JA YN E A. FREUDENBU RG , 

cv. 
BK. 

William~. Olson, Cl~ r-
,.a_y 0 - 4 6 } (!!:--- CA.~ -

8 4- 199 4 

Debto r s. MEMORAN DUi"1 AND ORDER 

This ma t ter i s befo r e the Co u r t o n a ppe al from a 

jour nal e ntry o f the Un i t ed S t a t es Bankru p tcy Cou r t f o r the 

·Dist r i c t of Ne bra ska en t ere d Ap r?i l 12, 198 5. There i n, the United 

Sta tes Bankr up t cy Judge Da v id L . C r aw fo~d d e nied a n o b ject ion to 

the confi r mation of the debto ~ s · Chap t e r 13 pl an fil ed by the 
'..) 

Ba nk of Mad i s o n ( Bank). Upo n c are f u l revi ew of the re c ord a nd 

the br i e fs submitted by the par t i e s, this Court finds that the 

- '· 
Ba nk r uptc y Cou r t ruling s hould be af firm e d. 

The debtor s/appellee s Doug las G. Freudenbu rg a nd J ayne 

A. Freudenbu r g fi l€ d their ba nkru p tcy petiti o n on Oc t o be r 5 , 

1984 , and fil e d their Sta teme nt o f Af fairs and Sc hedules on 

Oct ober 19, 1984. Wi th in the s t a t emen t , the debtors claimed as 

e xe mpt pr ope rty "automob il e and o he r veh icl e s " valu ed a t $ 5, 00 0 

a nd "matured live in sura nce ca s h values " val ue d at $ 4 5 , 0 00 . 

On November 19, 198 4, t he Bank fi l ed an Obj ect i o n to 

Cl a im of Exemption. Th e Ba nk obj e c t e d t o the d e b t o r s • c la im of 

e xempti o n for "automobile and other ve hi c l e s " be c a u s e the 

Fre d e r. b u rgs f a i led t o s pe c i f y wh ic h mo tor ve h ic l e , o ~ v eh ic l e s, 

tl e y cla i med as e xemp t. Ad d i t ior. a ll y , t he Bank as sert ed the 

ve hicl es we r e u nd e r va l ued . Th e an k a l s o obj e c te d t o the 



debtors' $45,000 exemption claimed f o rr lif e insuranc e ca s h va lues 

beca u se the Ba nk a s serte d that t he lif e i nsu rr ance co n t~ a ct s we r e 

s u b j e ct to a $5,000 s t a tu to ry l i mit a t i o n. There a f t e r, t he 

par tie s filed a stipul a ti o n wi th the b ank r uptcy cou ~ t on J a nu a r y 

3 1, 1985, whe r ein they ag~e ed "th a t the ob j ection to clai m o f 

e xemption filed by the Bank of Madison, Mad ison, Neb ra sk a , s hould 

be sustained; that the d ebto~s should be gr a nte d le a ve to file an 

ame nded c l a im of exe mp t ions** *." 

In a cco~d a nce with t he st ipulatio n, the de btor s fil e d 

a n "Ame nd e d Li st of P ~ope rty Cl aimed as Exempt." Wit hin the 

ame nded lis t , the deb to~s s peci f ied th ree veh ic l e s c l a i med as 

exe mp t . The v e hicles had a c omb i ned v a l u e of $5 , 000 . The 

matu r ed li fe in su ~ance c ontra c t s v a lue d a t $ 4 5 , 000 we r e aga in 

i nc l uded with in t he li s t . The Bank fai l ed to file an ob j ection 

to the amend ed li s t of p roper ty c l aimed as e xempt . 

The debt o~s f il ed a n ame nded Cha p ter 13 pl a n ( pre

conf i~mat i on ) o n J anua~ y 25 , 198 5. The a me nd ed pl an was ob j ected 

t o by the Ba nk on Mar ch 4, 1985 . Withi n i ts objecti~n , t he Bank 

aga in a ttac k ed t he cla i med e xe mp tions for mo tor ve h ic l e s and l if e 

in s ur ance cash va l ues a sser t ing t hat bot h exceeded t he statuto ry 

ma x i mum l i mit. The objection a l so at tacked the p l ans proposed 

s u r rende r of e s ta t e prope r ty , s a l e o f esta t e prope rty , an d 

aba ndonme n t of e s tate prope r ty . 

On April 12 , 1985 , at the he a ~ ing o n the Bank ' s 

obj e ct ion to c o nfirmat i o n , Judge Cr awfo .d y journ a l en t r y 

o v e ~ru led lhe objection . Ap pare ntl y , t he d c b t nrs ' Chap te r 13 

pl 3r was c o n f ir me ~ dur ing th e s ~ mc h c ~~i q . The Court ca n only 
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) 

as s u me such was the ca se since a transc ~ ipt o f the con f irmation 

hear i ng wa s ot desi gnated n o r i n c l u ded in t he ~ec o r d on ap pea l 

pre sent ly bef o ~e th is Co urt. 

The Bank li s t s thre e is s ues o n appea l : 

( 1) whe the r the pl an a s confi r me d by 
the Ba nk r uptc y Court comp l ies wit h t h e 
prov isions of 11 U .S.C. § 1 3 2 5(a); 

( 2) whethe~ t he t otal a mou nt of t he 
un secured i nd e bte dne ss o wed by the 
debto rs exceeds $100 ,0 00 a nd as a result 
f ails to compl y with the j u ri sdictional 
pro v i si on s of Chapter 13 u nde ~ 11 U . S.C. 
§ 09; 

(3) whet he ~ the plan should ha v 
b ee n confi~med with exe mpti o ns claimed by 
t he debtors in excess of the s tatuto ry 
ma ximum l i mits pursuant to Se c tion 25-
1552, R .R.S . and Sec t i on 44-37 1 , R.R.S. 

I n d i scussi n g t he i s s u e s i n thei r briefs, t he p art ies fi rs t 

) addres sed t h e que st i on of whethe~ t he d~btor s met the Sect i on 1 0 9 

re q u'rements of t he Ba nkr up t c y Code for a Chapte~ 1 3 d b tor. The 

fi rst and t h ird i &sues were the n di scus sed as o ne issue: whet her 

the p l a n provid e d fo r s u ff i cient paym e n ts to unsecLJr ed c redi toL'S 

ir. light o f t he e xe mp ti o ns cl aime d b y t h e de btor s, 

Befor e t hi s Court add r esses t he mer its of t he a ppeal , 

i t i s p r u d ent t o s t ate the ge nera l sta ndard of rev i ew t hat guides 

t he Cou r t i n matte r s s u c h a s t h i s . On app e al , a d is t r i c court 

i s n o t bound by the ban kr uptcy j u d ge ' s c o nclusions of l aw ; 

ho weve r, the ba nk ruptcy judge ' s fi nd i ngs of fa c t ar e en ti t led to 

sta r. d u nless clea r l y err oneou s . In re Ame~ i can Be ef Pa cke~ s , 45 7 

f.S upp . 313 , 3 4 (D. e b . 197 8) ; see Ba n k !!upt c y Rul e of P l' ocedu!'e 

8013 . 
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With this stand a~d in mind, the Court must now 

determine whether Judge C ~ aw f ord erre d in overruling the Bank's 

objection to con f irmation of t he deb t o r s' pla n. The appe llant's 

a rgument that t he debtors fai l ed to me et t he requirements of 11 

u.s .c. § 109 cannot and will not be heard on a ppea l. The Ba nk 

asserts that the Freudenburg s have unsecu red debt of at least 

$147,000, well i n exce ss of the $100,000 limit set forth in 11 

U.S.C. § l 09(e). This a~gument, howe ver , was not rai s ed in the 

Ba nk 's written objec t i on t o confirmation of t he d ebtor s ' plan, 

a nd t e re is no record t ha t it was raise d during t he confi rma t ion 

hea tti ng. 

This appeal is present ly be for e t he Court pu r su an t to 

28 U.S.C. § 158, which conf e rs juri sd ictio n upon Un ited Sta t es 

/ Distri ct Courts to hear appeals fr om f i nal judgme nts rre nde red by 

Uni t ed S ta te s Bank r upt cy Judges . As a gener a l rul e, a f ede r a·l 

app ellate cou rt wi ll not con side r issu e s not add re ssed by the 

cou rt below. Si ngfeto n v. Wu l ff, 428 U.S . 106 , 12 0 (19 76) . A 

federal appellate courrt is ju stified in r eso l ving an is s ue not 

pas sed o n below onl y where the proper r eso lution i s be yond any 

doubt. !d. at 12 1. In thi s matter , the is sue of whether the 

debto~ s me et the Sec tion 109(e) requirements is certa in ly not 

be yon d any doubt. 

Section l09(e) prov ides that an individu a l with r eg ular 

1r. come and s u c h individual's spou se ma y o n ly fi le for Chapte r 13 

re lief if th e y have unsecured d e t th t a gg~egate les s Lh a n 

5 10 0 , 000 o ~ the date of t he fili ng o f th _ir pe tition . ~r . ar. d 

~ ::- s . F r e u d , · n b u !:" g f i l e : t h e i r C h - r t l" 1 3 s t " ,-. m c· r. L a n ci c h Cl i"' t c r l 3 
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p l an two weeks afte~ they fi l ed a bankrup tcy pe~ition . The --
statement and pla n va lued un secured cl ai ms at $980, s cu~e d 

claims at $223,800, an d property at $1 84,100. As suming all the 

debto Ls' p r oper ty was encumbe~ed, unsecured debt s on or soon 

after the date of f i ling coul d be no mo~e than $40,680. Whether 

the debto~s co~rectly valued the i r prope rty and debts wa s a 

question f o~ the court below to deci de. 

Appellant' s fi na l arg ument in suppo r t of reve~sa l is 

me ~it less . The Ba nk contends Mr . and M~s . Freuden bu r g 's cl aimed 

exempt ions ar in exce ss of t he statu tor y l im ita tions as set 

fo~th in t he Neb ra sk a Revised S tatu te s . I n acco r dance wi th a 

s t ipu l ati on, the de btors ame nd ed t hei r list of prope rty cl a imed 

as e xempt. Wi th in the li st , t he Fre u d e nb~ r g s claime d an 

exemption fo r three v e hicl es pur su a nt to Neb.Rev .S tat . 25-1 5 52 
) . ' 

(Cum.S upp. 1984). The c ombined va l e o f the ve h i cle s is $ 5, 00 0'. 

The y also claim an ex e mpt ion f or the ca sh va l ue of matured life 

in s urance contracts pursuant to eb .Rev . Stat . § 44-37 1 (Reissue 

1984) . The ca sh value of the matured life insura nc e co n tr acts i s 

l i sted at $ 45 ,000 . 

The Ban k argue s that the ban k r uptcy court i mp r ope rly 

allowed Mr. a nd Mrs. Freudenburg to cl aim t he a me nded exemp t ions 

be cau se the partie s a greed the Bank' s ob j ec tion sho u ld be 

s u s ta i ned . The a pella nt ' s a r q ume n t is not per sua si ve . It 

appear s that th e parties mere ly s ipu lated that the debtors ' be 

req ui red t o a men d the ir li s t of clai e o e xempti ons . Even if the 

pa rti e d i d agre e that th e cla i me d e xempti o ns we re v i o l a ti ve of 

t~e "-: e ~ r ,'l s ka sta t.ul es , th s t ipulati o n wou l d be a s l oa ma l l r o f 
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law which is not binding upon t his Court wh ich is act ing within 

its appellate capacity. Av i la v . Immig~ a t ion & Natu ~al ization 

Se~v ice, 731 F.2d 616 (9th Cir. 1984). 

The Bank also a f g ues t hat its obj e ction to claim of 

exemptions applies to the amended l i st of exe mp t ion s to the 

extent that it is the same as the orig inal list. No l e gal 

authority for t he appel lant's asse rt ion is c i ted, and this Court 

can fi nd none. To the cont rary, Ba nkrupt c y Ru le of P~ocedure 

4003(b) requi r e s creditors to fi l e objections wi th in t hi r ty days 

a ft e r the fi l i ng o f a ny amend me nt to the lis t of c la imed 

exemption s. No evidence has been offe red ind icati ng the Ba nk met 

this requ i reme nt. As a r e s ul t , t he Ba nkruptcy Co urt could ha ve 

p ~ operl y rul ed pu rsu a n t to 11 U.S .C. § 522 (1) that t he propert y 

c l a imed a s exempt be c a me exe mp t by ope~a ti on of l a w wh e n no 

ob j e ct ion wa s mad e to the ame nded l is t . 

Eve n if, as the Bank c o nte nd s, i t rec e i ve d no no ti ce 

th a t the de btoc s fil e d an ame nded li s t o f c l a i med e xe mpt i o n s , the 

Bankr u p tcy Court's dec i si on to all o w the c laime d e xempti o n s 

s ho u ld b e affirmed . In Ne brr a s k a , ea ch pe r son who ca nnot c l ai m a 

homes t e ad e xemp ti o n i s all owe d t o c laim a $2 , 500 ex empt i on i n 

pe ~ son al pro per ty. Ne b.Re v.Stat. § 25-1 5 52 (C um. Supp . 1984 ). 

Mr . an d Mr s . Frr eud e nburg cl a i med a c ombi ned exemp tion of $ 5 , 000 

on t hr e e sepa~ate ve hi c l es . S i nce t he r eco ~ d be fo ~ e t his Court 

d oes no t conta in a ny e vi dence r ebut tinq the i r va lu at i o n , i t 

2~?ea r s t he exempt i o n was p r ope~ ly c l a i me d . 
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The d e b tors' c la im f o ~ the tot a l cash val ue o f t he ir 

matu r e d insura nce po l icies was al so p~ope c u nde~ t he Ne br a s k a 

Revi s ed S tatute s. Sec t i o n 44-3 71 allow s an exemption f or al l 

cash values accruing under any matured l ife i n su ranc e policy. 

Neb. Rev.S t a t. § 44-3 71 (Re i ssue 1984). The $ 5 , 00 0 l i mi t at i on 

cite d by the Bank a ppl ies o n l y t o the l oa n v a l ue of an u nmature d 

li fe i nsurance contract. Cl e ar l y, this except i on doe s n o t apply 

to t he d ebtor s' claimed exemption for "mature l ife i n su~ance ca sh 

va l ues." Ac cordingly , 

IT I S HEREBY ORDERED t hat t he Apr il 12 , 19 8 5, o rder 

ove r ruling the Bank's objection to con f irmation of p l an shou l d be 

a nd is affi rmed. 

DATE D thi s 0~ 
0 d ay o f Ju l y, 1986. 

JUDGE 
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