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This adve r sa r y proceeding h a s been b rough t by Do r is Vi ll~ 
ag~ inst C. G. ~ a l l ace, II I , Trus te~ o f the Ha rvey Ma hloch esta t e, 
r e quest i ng a determi nation t h a t a rea l e sta te contra ct en tered 
i n to between Doris Vi l ltn a nd h e r n oH d e c eased husband , Fre d Vi llm, 
~ s sellers and Harvey ~ ahloch as buyer continu e d in for c e a nd 
e ffect as a val id lien aga i ns t t he real e s t a te and that the 
inte r e st of t he Bankruptc y Tr uste e i s s u bord i na te t o that l ien . 
The matter was submitted o n brief s and st ipula ted f acts. 
Appeari ng on be half of the plai ti f f was c . Kenne t h Sp a dy of 
McQuill a n & Spad y , P .C . , Oga l l ala , Ne b raska . ppea ring o n b e ha l f 
o f the Tr u s tee was Do uglas E. Quinn of Thomp s on , Croun s e, Piepe r & 
Qui nn, Oma h a , Nebras ka . 

F indings of Fa c t 

On Augus t 1, 1 97 8 , Fr d Villm , no w d e c ease d , a nd Do r is Vi llm, 
. us band and wif e , e nte r e into a n Agr e men t fo r Deed i n Escro w, as 
s ellers , wi th Ha rve y Ma hlach , buyer, for the sa l e and purchase of 
ce r t a in rea l p rope rty in Pe r k ins Co u nty, Ne bras k a . The Agreeme nt 
p rovided that the Ag r eeme nt i tse l f , t h e De e d and Abstract t o t e 
pro pe r ty wo u ld b e he l d by a n e scrow agen t s ubject t o tl1 e te r ms and 
co 1~ itions con ta ine d i n the 1\gre mc n t . Tl e Ag rc8 me nt i tse l f 
~) r o v ide s o r i n s t a 11m I':! n t p ll y m <.::. t "' v e r c p c r i d o f 'c a r"' a n J , u Po n 
t h e f incll ~a y 1 t cnt, d e iv2 ry ll niJ r cordi ng of t he D e' 'd \J ll i c h \ JclS t o 

a ve bee n h · ld i n s o w. 
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\'li t hou t kn o~;1 ledg o f t he se llers a n d ..,, i tho u t u t h or i za t i o n b y 
t h e se llers , t he War ra n t y De e d, r athe r t h a n b eing place d in 
e sc r o \·1, ·J.:JS r ecord ed on the s c1me day as the S <1 l e ontru cl:. Vi u S 

s i g ned. 

Al thcugh it i s u n l e r fr om t h e evidenc e, it a p cc r s t ' a ~ 
Ha r ve y nahloch eit her wa s n o t a \•Ja re tha t t l e Deed hud b een 
r e c o r d e d , o r , if h e wa s awa r s t h a t it h a d been reco r d e d, t re .::1t e d 
t .e recor ding o f t h e Dee d as a mistake . ~ e vidence i ~ t h t 
Harve y 1ah l o h con t inu e d to ma k e payment s accor ~ ing t o t he 
In s t a l l ment Sa le Con t rac t , t h e Agreeme n t , up to u n d inc l uding the 
Augus t 1, 1 9 8 1 ,, p a y llle n t. 

On Apr il 9 , 1982 , Harvey Ma h loc h fil e d a Cha pte r 11 
pro ceed ing u nder Ti tle 11 o f the Un' t e d Sta te s Cod e - nd in Aug u s t 
o f 1 9 32, the Cr~d~ tors 1 Co mi ttee f il e d an Ap p l i ca tio fo r n 
; · : ~ i n t~ent o f a Tru s tee i n t h e p r oce ed ing wh i ch r esu lt i n t tc 
p ~ esen t Tr ustee be i n g a p poi n ted. 

A Pla n o f Reorga n i z a tion, da ted J une 3 , 1 9 8 3, an d mod i f i e d 
Aug u s t 29, 1 9 8 _ , was p r epared by t h e 0 f icia l Cr d itors .' Commi t t ee 
a nd t h Tr u stee a nd sub mitte to t h e Court for ~pprova l . The P l an 
of Reorg a n i =a tio n wa s approv ed b y t he Cou r t o n De csmb r 2 , 1 9 8 3 . 

The .ro~erty in que s ti o wa s li sted in the Re o r g a ni za ti o n 
P l a n as a Cla s s 5 c l a im and wa i d e n t i f i e d a s ' ' t he al lowed s eccred 
c a i m o f F r e d Vil l m". 

A- ti e l -. IV o f t he P l an p rov i e s tha t Clas s 5 c l :1 im s all ; 

(1} b e ent itled t o r et in t h e l ien secu r i ng 
the ir claims u n til proper t y s u b j e c t to t he 
li e n is s o ld by th Trus t e as h ere i n a ft er 
p rovided or t he c l aims are sa t i sfie in f 1l l 
p u r s u a nt to 1 1 u. s . c . §1 129 (b ) ( 2)( A)(i ) ; and 
i n t h e e v e n t o f sal e s o f p r o perty s u j c t to 
s aid c l aims or li e , s, t he i · e ns s h 1 1 at t ac h 
t o - n y p roceeds of s uch s a e pursua n t to 1 1 
U. S . C . §11 2 9( b)( 2 }(A )(ii) . 

Ar tic l e IV B f urthe r p r o v i d e s tha t c la i ms i n Cl a s s 5 s h · l l : 

( 5 ) b e e nt it l e d to i. r.1ed i a te r Gc .. ;> t 1 [ 

p r occods r occ i v c d f ro:-11 t h e s~t le: o f a 'c~ :.; c: ts 
~· ul.:J j r..:c t: to t h c l ui rr;u. n t ' s l. i·-·: t u n l (.: ; ~,; •- ! C" 

v .1l idi t y 1 c :{ tr~ .. r ~r io r i. y o f - l< ' lr· l J. c:1 ~-; .Ls 
d t j ~ ; ') u 1.' • 

I . ·. ~ ' ~, I . : ' 

. ~ ' . I i i l I l \ '.' l 

. . ~ ~ • ' ' ~ I ( 1 f } l 1 1 ! . . " 1 ! , J ' . · I 
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o part of the sa l e proceed _, h ave been pa id t o t he p l a'n ti ff 
and t h e Trust e r fuses to pay a ny amo un t o f t l e sal e pro c eeds to 
t he pla ~n ti ff. Accard i g to t e t e rm s of th e Ag r eeme n t , t here 
r e .a ins due and owi ng to t he pla int i f f t h e sum of $55 ,71 5. 80 plu s 
i n te r e s t a s pro v ided i n t he greeme t of i\ugus t 1, 1 97 8 , f r o m a n d 
af t er Aug us t 1 , 1 98 1. 

I s sues 

Do es t h e r cordi ng of the Deed merge the t e rmc of the 
Agreeme n t n t he Deed thereby p ermi tti n g the Bank rup t cy Tru tee, 
exerci s i n g his p owers under §544 o f t he Ba n k ruptcy Cod e, a s a b ona 
f ide purcha s er of rea l pro er t y f r om the de b tor to take i t l to 
the r ea l pro perty fr e e and cle a r o f the c la ir s of the plaint if f ? 

Decision 

The Ba n krup tcy Trus t ee d o es no t t a e f r ee and c lear o f t h 
i terest of a contrac t sel l er whose d eed was mi sta e n l y rec orde d 
a nd wh o se cla im wa s trea t ed as a va lid s ecure d clai in t he p l an 
or r eorgan ization . 

Discu ss i on 

A t h oug h t he Trustee in Ba n k r u p tcy a d mits that the ' lan of 
Reorg n i z a t ion was con fi rme d and that it d id ack nowled ge a n d 
p r ovi e fo r the p a yment of t he claim o f thi s p l i nt if f as a 
s e cured claim , t he Tru s tee ow , a ft er the s a le o f the property , 
hopes to void payment of the c l aim ac a s ec ur ed cla i,. by argui ng 
t h t t h e rec o rd i n g of the D ed f rom the pl a in t iffs to t he debto r , 
b y mis t ake , me r g e d the t er s o f t h e rea l estate contrac t fo r sa l e 
into the De ed . For two rea s ons, the Trustee c a nnot s ucc eed . 
First , § 11 4 1 o f the Bank ruptcy Co d e provides t ha t the p rovi s ion s 
of a confi r me d plan b i n d the e btor and an y creditor . 

Th e pl a n prov i des that the claim o f Fre d Villm will b e 
tr e ate d a s a s e c red c l a im and wi l l b e paid fro m the pro cee ds ' o f 
sa l e of tl e rea l estate . S ince the P lan wa s p r o posed by the 
c r editors and by t h e Tr ste e, t hey s ould b e bound b y the terms o f 
t he plan . 

The sec o nd r eason t l at t h~ Truste e ' s posi t ion is incorrect , 
is that t ho contrac t did no t me r ge into t h e d eed. The S u p r eme 
Cour t of N_braska ha s recogn i zed tho th e ory of me r ge r . Th e 
Trus t - ev~ n ci t es a Ne raska S u pr me Cou r t case , Dibow v. 
Ger r ard , 209 Nc b . 10; 3 0 6 .2d 14 8 , ( 1 981) as authority for h is 
p o ~ t i on • 1-l 0\v e v or , i t i s tho o p i n i. o n o f t h i o r t , t h a t h c 
'i'r !6 r~c di d not bot .. cr to rl [lply the p, · t~ c a s e t th "' S t' f c :; . 1\t 
:- :1 J 1 3 [ t1H~ [)r::IJ L l.ska n r•pnrl , til e' our.:sk;t S pn;tnc Co u r : ~~ t1 t· l; :; : 

"'l' llt ' ril l t"' tJ ! . lll• ' l " (j ( ' ( I ~~ t - . Jt ~; d ~, l l'lf I '/ ' I :; 

t tl.t l · l ! ' C' I! dr ' J lV C'J \ ' · 11 11 ... l Cl',' T-J! ,J ) )l 'l' t.f d! l 

lllhli:i!t i<JI O ll :; (' ' ' t ' li , ! I L f li j, q· ;1 1'' 1'11 i ;il i< H I:: .I i lli • 
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agreemen t s u re eemed 
( Citations omitted. ) 
me r ger does not apply 
f r a ud or mis t a e." 

merged there i n. 
Ho wever , the doc tri ne of 
w' e re t he re has bee n 

It is apparent i n t h is case t ha t t he record ing of the Deed 
was a mi t ake . The part ies s ig e d an Ag reeme n t o n Augu s t 1 , 1 978, 
wh i ch p r o v ided t ha t pa ymen t f o r the rea l e sta te wo uld be made o ver 
s evera l years . I t further provided t hat the De ed would be he ld in 
e s crow pend i ng t he payment . Some body , obvi o usly b y mis t ake, 
reco rded the Deed. Ne i t her party t rea ted the r e corded Deed a s a 
c o nveyance of' an int erest in rea l e s t a te. Harvey fvla h l och , t he 
b uyer, con t i nued t o pay purs uant to the t e r ms of the Agreement for 
three years . 

Based u pon t he facts and ebrask a l a w, t here was no merge r of 
the Dee d and the Contract o 

The Trus t ee al so cites ebras~a Revised Statute §7 6- 2 38 as 
a u thori ty for t he T ustee's theory tha t the r ecorded Deed is 
binding u pon t he se l l er. Tha t section concerns the effe~tiveness 
o f r e corded instrument s. However, the effect of t he recording o f 
a dee d as between t he s e ller, t he b uyer and a l l credi tors and 
s ubseque t purchasers wi thout no t ice i s s ubj e ct to the r equire ent 
tha t suc h deeds, mortga ge s and other ins t r uments s ha l l be valid 
betwee n t he pa rt ies. See § 76 -238, R. R. S . The Deed in t his c a s e , 
although valid o n i t s face, w s not to be r ecord e d unti l a ll of 
the te ms of t he Ag r e e ment were complied with. Th refore, a s 
be wee n t he buyer and the se l l er, t he recorded Deed was not va l id. 
Sinc e i t wa s no t va l i between t he parties, 't is not bind i ng and 
ef f e ct ive purs uant t o §76-238, R .• s. 

Concl us ion 

Th e plaint iff has a valid l i en. T e Tr ustee i s d irected to . 
mak e t h appropr ia t e payment p l us interest , 

DATED: March 2 4, 1 986. 

BY THE COURT : 

~~ 
cy Judge U 

Cor- ~ es ma 'l e to ea c h of the foll m·Ji ng : 

• :; ·2 n rw · h S 0 · C! / 1 i\ l o c .1 '' y , I' . 0 . 
: ~' 1 llll l cl ~ ; ~: , (.) ll l 1 t 1 I t. 0 L't l : '/ 

1 
2 • 1 0 

:-; t rcl.! t , til i'l !1.:1 , r [~ Gl.\'1 s ,1 

l\n;: tl7 3 , 0( 1 l 1 .-t 1 d , N I: C <J 1 '> 3 
'· •nt t.~r· y ~ ' ri lrl i nq , 1 1 /. 1 3 I J :.lV C.~ ll f''JJ'f · 


