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T h i s  a d v e r s a r y  p r o c e e d i n g  h a s  S e e n  b r o u g h t  b y  D o r i s  V i l l n  
a g c l i n s t  C. G. \ i a l l a c c ,  111, T r u s t e e  o f  t h e  H a r v e y  N a h l o c h  e s t a t e ,  
r e q u e s t i n g  a d e t e r r q i n a t i o n  t h a t  a r e a l  e s t a t e  c o n t r a c t  e n t e r e d  
i n t o  b e t w e e n  D o r i s  V i l l i n  a n d  h e r  now d z c e a s e d  h u s b a n d ,  F r e d  V l l l m ,  
1s se l le rs  a n d  H a r v e y  Mahloch  a s  b u y e r  c o n t i n u e d  i n  f o r c e  a n d  
e f f e c t  a s  a v a b l d  l i e n  a q a i q s t  t h e  r e a l  estate a n d  t h a t  t h e  
i n t e r e s t  o f  the B a n k r u p t c y  T r u s t e e  i s  s u b o r d i n a t e  t o  t h a t  l i e n .  
The  mat ter  w a s  s u b m i t t e d  o n  b r i e f s  a n d  s t i p u l a t e d  f a c t s .  
A p p e a r i n g  o n  b e h a l f  of t h e  p l a i n t i f f  was  C. X e n n e t h  S p a d y  o f  
M c Q u i l l a n  & S p a d y ,  P . C . ,  O g a l l a l a ,  N e b r a s k a .  A p p e a r i n g  a n  b e h a l f  
of t h e  T r u s t e e  was D o u g l a s  E. Q u i n n  o f  Thompson,  C r o u n s e ,  P i e p e r  & 
Q u i n n ,  Omaha, N e b r a s k a .  

F i n d i n q s  of F a c t  

On A u g u s t  1 ,  1 9 7 8 ,  F r e d  V i l l m ,  now d e c e a s e d ,  a n d  Doris V i l l m ,  
' h u s b a n d  a n d  wife, e n t e r e d  i n t o  a n  A g r e e m e n t  f o r  Deed i n  Escrow, a s  

sellers, w i t h  Ha rvey  b;ahloch,  b u y e r ,  f o r  t h e  s a l e  a n d  p u r c h a s e  o f  
c e r t a i n  real p r o p e r t y  i n  P e r k i n s  C o u n t y ,  N e b r a s k a .  T h e  Agreement  
p r o v i d e d  t h a t  t h e  Agreement  i t s e l f ,  t h e  Deed a n d  A b s t r a c t  t o  t h e  
p r o p e r t y  would  be h e l d  by a n  e s c r o w  a g e n t  s u b j e c t  t o  t h e  terms a n d  
c ~ : l * ? i t i o n s  c o n t a i n ~ d  i n  t h c  A g r e e m e n t .  The A g r c c m c n t  i t s e l f  
: > r ? ' ~ - i d c s  f o r  i n s t n l . l r ! : r ~ n t  pnyr?c-.n';r, over :I p c r i o c l  of y c t l r s  2 n d  , u 2 O n  

f i n r i l  _layr:lcnt, d c 1 i v : ~ r y  ,,nil r c c - o r i l i n ~ , ~  of tlls D c . c d  w i l i oh  V I ; ~ : ;  

! : ~ V C  h c i r l  h i l l d  i n  ~ : s c ~ c ) w .  



\ . l i ' ;hout knowled~c of the sellers and wi thouL J U  t l i o r i z l t l o t l  by 
t h e  s e l l e r s ,  the W a r r a n t y  Deed, r a t h e r  than being placed l n  
escro:,, -,:as r e c c r d e d  o n  t h e  szmc clay az t h e  Sale C o n t r ~ c t  .:JS 
s i y n c d .  

k\lthcuc;t~ it is unclczr from t h e  c v i d ~ n c c ,  it appc;il-s tha,. 
Harvey !.lahloch c i k i l c r  w a s  not aware t h a t  the Deed had kjecn 
recorded, o r ,  if he was awara that ik had been recorded, t r e ~ t c - J  
thc r e c o r d i ~ g  of t h e  Deed as a n i s t a ) ; e .  The cvidencc i s  t h a t  
F z r v e y  :.iahloch continued to make pay~i~ents a c c o r d i n g  to thc 
lnstallnent Sale C o n t r a c t ,  tha A g r e e a e n t ,  u p  to an2 inzludinq ths 
August i, 7981 ,, payneat. 

On April 9, 1982, Harvey I.lahloch filed a C h a p t e r  I 1  
procce2ing under Title I 1  of the United States Codz 2nd i n  A ~ g u s t  
o f  1 3 2 2 ,  t h z  C r x i i t o r s '  Commit tee  f i l e d  a n  Applicatlion f o r  an 
3 - ~ i i l t m e n t -  of a Trustee i n  t h e  proceeding w h i c h  r e s u l k s  i n  tl!c 
p : ~ s ~ n t  Trustee being a p p o i n t e d .  

Plan of Reorganization, dated June 3, 1983, and m ~ d i f i e d  
A ~ g u s t  23, 1 9 8 3 ,  was prepared by the O f f i c i a l  ~reditors,' C ~ i i ~ m l t t e c  
and the Trustee and s u b r n i t t e 3  t o  the C o u r t  f o r  approvsl. The Plan 
of i?eorganisation was approve2 by the Court o n  Dezsxbcr 2 ,  '1383. 

The p r o g c r t y  in question was listed in t h c  Reorganizatiorl 
Plan as a Class 5 claim and  was i d e n t . i f i e d  a s  "thc allawed secc.rt3d 
claim of F r e d  Villm". 

Article IV of the Plan provides t h a t  Class 5 clai.3~ s11aLl: 

(1) be e n t i t l e d  to r e t a i n  t h e  lien sccurine-J 
% h e i r  claims u n t i l  2roperty s u b j e c t  to the 
lien is sold by the Trustee as hereinafter 
provided or the claiins are satisfied in full 
pursuant to 1 1  U.S.C. 51129(b)(2)(A)(i); <and 
in t h e  event of sa l e s  of property subjec: to 
s a i d  claims o r  l i e n s ,  the liens shall z t t a ~ h  
to any  proceeds of such sale p u r s u a n t  t o  11 
Y.S.C.  S1129(b)(2)(A)(ii). 

Artizlc I V  !3 f u r t h e r  p r o v i r i e s  t h a t  claims in Cl2ss 5 s h 2 ' i l :  



- 
No p a r t  o f  thc s a l e  p r o c c e d s  11ave b e e n  paid t o  tlie p l a i n t i f f  

-. and  t h e  T r u s t e e  r e f u s e s  t o  pay a n y  amount  of ehe s a l e  proceeds t o  
h 

tile p l a i n t i f ; .  A c c o r d i n g  t o  the terrns o f  t h ~  A g r c c i ; ~ ~ n t ,  t h e r e  
rer .air ,s  d u e  and o w i n g  t o  t h e  p l a i n ' c i f f  t h e  sum o f  $ 5 5 , 7 1 5 . 8 0  plus 
l n t e r e s t  a s  p r o v l d e d  i n  t1:c ; iq reemcnt  o f  August 1 ,  1 9 7 C ,  £ r u n  ar.J 
a f t c 2 r  Auqust 1 ,  1 9 e 1  . 

I s s u e s  

Does t h e  r e c o r d i n g  o f  the Deed m e r g e  t h e  terms of t h e  
Aqrccmznt  an3 t h e  Deed t h e r e b y  p e r m i t t i n g  t112 B a n k r u p t c y  T r u s t e e ,  
e x e r c i s i n g  :?is F o w e r s  u n d e r  5 5 4 4  of t h e  Z a n k r u p t c y  Code ,  a s  a b o n a  
f i d e  p u r c h a s z r  o f  r e a l  p r o p e r t y  f r o m  t h e  d e b t o r  t o  t a k e  t i t l e  t o  
t h e  r e a l  p r o p e r t y  f r e e  and c l ca r  o f  t h e  c l a i m s  o f  t h e  p l a i n t i f f ?  

D e c i s i o n  

Th? B a n k r u p t c y  T r u s t e e  d o e s  n o t  t a k e  f r e e  a n d  c l e a r  o f  t h e  
i n t e r e s t  o f  a c o n t r a r t  seller whose  d e e d  was  m i s t a k e n l y  r e c o r d e d  
a n d  whose c l a i m  was t r e a t e d  as  a  v a l i d  s e c u r e d  c l a i m  i n  t h e  p l a n  
o r  r e o r g a n i z a t i o n .  

D i s c u s s i o n  

A l t h o u g h  t h e  Trustee i n  B a n k r u p t c y  a d m i t s  t h a t  t h e  D l a n  o f  
E i e o r g a n i z a t i o n  was c o n f i r m e d  a n d  t h a t  i t  d i d  ac lcnowledge  a n d  
p r o v i d e  for t h e  p a y m e n t  of t h ~  c l a i m  o f  t h i s  p l a i n t i f f  a s  a 

m . . 

s e c u r e d  c la im,  t h e  T r u s t e e  now, a f t e r  t h e  s a l e  o f  t h e  p r o p e r t y ,  
hopes t o  a v o i d  p a y m e n t  of t h ~  c l a i m  a s  a s e c u r e d  c l a i a  by  a r q u i n g  
t h a t  t h e  r e c o r d s n g  o f  tlie Deed f r o m  t h e  p l a i n t i f f s  t o  t h e  d e b t o r ,  
by m i s t a k e ,  m e r g e d  t h e  t e r n s  o f  t h e  r e a l  e s t a t e  c o n t r a c t  for s a l e  
i n t o  t h e  Dced. F o r  two r e a s o n s ,  t h e  T r u s t e e  c a n n o t  s u c c e e d .  
F i r s t ,  51 1 4 1  of the Banlc rup tcy  Code p r o v i d e s  t h a t  t h e  p r o v i s i o n s  
o f  a  c o n f i r m e d  2 l a n  b i n d  t h e  d e b t o r  a n d  a n y  c r e d i t o r .  

The  p l a n  p r o v i d e s  t h a t  the claim o f  F r e d  V i l l m  w i l l  be 
t r e a t e d  a s  a secured cla im and w i l l  b e  p a i d  f r o m  t h e  p r o c e e d s  of  
s a l e  o f  t h e  real e s t a t e .  S i n c e  t h e  P l a n  w a s  p r o p o s e d  by the 
c r e d i t o r s  and  by  t h e  Trustee, t h e y  s h o u l d  b e  bound b y  t h e  terms o f  
? h e  p l a n .  

The s e c o n d  r e a s o n  t h z t  t h c  T r u s t e e ' s  p o s i t i o n  i s  i n c o r r e c t ,  
i s  k h a t  t h c  c o n t r a c t  d i d  n o t  m e r g e  i n t o  t h e  d e e d .  T h e  S u p r c n ~ e  
C o u r t  o f  i iebraska h a s  r e c o g n i z e d  t h c  t h e o r y  o f  m e r g e r .  T h e  
T r u s t ~ e  e v c n  c i t e s  n Nebrasl.;s Supreme C o u r t  c a s e ,  Dibow v .  
f : e r ra rd  209 PJrh.  1 0 ;  3 0 5  P:.!1'.2cl 1 4 0 ,  ( 1  9131 ) a s  a u t h o r - i t y  f o r  I- is - I  

? ? s i t i o n .  I!owcvc:r, i t  is ttlc n p i n . i o n  of t h i s  C r ~ ~ . ~ r t ,  t t i a t  I-!Ic 
.., - r : ! s t c h e  d i d  n o t  b o t h t x  t o  . I E ~ P I Y  t l l ~  r : i i~ -v r  case t a  t l ~ t ? , - : t \  f;:tct:;. A(-. 
.- ~ 

. -1 2 1 f ! ! ! I  J t l l c  NcyL~r;!:;i,:;~ SIJ[,~-~;II.I( .!  ( _ ' o i l j - t :  c:!-,~l.c:;: 



agreements ,::re deemed merged therein. 
(Citations omitted.) However, the dockrine of 
merger does not apply where  there has been 
fraud or mistake." 

It is apparent in this case that the recording of the Deed 
was a mistake. The parties signed an Agreement on August 1 ,  1378, 
which provided that payment for the real estate would be made over 1 

several years. It further provided that the Deed would be held in 
escrow pending the payment. Somebody, obviously by mistake, 
recorded the Deed. Neither party treated the recorded Deed as a 
conveyance of a n  i n t e r e s t  i n  real estate. Harvey  Mahloch, the 
buyer, continued to pay pursuant to the terms of t h e  Agreement for 
three years, 

Based upon the facts and Hebrzska law, there was no mergsr of 
the Deed and the Contract, 

The Trustee also cites Nebraska Revised Statute s 7 6 - 2 3 8  as 
authority for the Trustee's theory that the recorded Deed is 
binding upon the seller. That section concerns the effectiveness 
of recorded instruments. Zowever, the effect of the recording of 
a deed as between the seller, the buyer and all creditors and 

nment  subsequent purchasers without notice is subject t o  the requir- 
that such deeds, mortgages a n d  other instruments shall bc valid 

. -  between the parties. See 5 7 6 - 2 3 8 ,  R.R.S. The Deed in this case, 
although valid on its face, was not to be recorded until a11 of 
the terms of the Agreement wcre complied with. Therefore, as 
between the buyer and the s~ller, the recorded Deed was not valid. 
Since it was not valid bet~reen the parties, it is not bi~ding and 
effective pursuant to 576-238 ,  R.R.S. 

Conclusion 

The plaintiff h a s  a valid lien. The Trustee is directed to 
rrlake the appropriate payment plus interest, 

DATED: March 24, 1986. 

BY THE COURT: 

!Zo!>ies ina i l cd  to e a c h  of the f o l l o : . ~ i n c j :  


