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UNITED STATES BANKRUPTCY COURT
FFOR THIE DISTRICT OF NEBRASKA

IN THE MATTER OF
HARVEY MAHLOCH, CASE NO. BK82-670
A85-138

DORIS VILLM,

Published at
62 BR 102

Plaintiff

C. G, WALLACE, III, Trustee;
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Defendant

MEMORANDUM OPINION

This adversary proceeding has been brought by Doris vVillm
agoinst C. G. Wallace, I1I, Trustee of the Harvey Mahloch estate,
requesting a determination that a real estate contract entered
into between Doris Villm and her now deceased husband, Fred Villm,
s sellers and Harvey Mahloch as buyer continued in force and
effect as a valid lien against the real estate and that the
interest of the Bankruptcy Trustee is subordinate to that lien.
The matter was submitted on briefs and stipulated facts.

Appearing on behalf of the plaintiff was C. Xenneth Spady of
McQuillan & Spady, P.C., Ogallala, Nebraska. Appearing an behalf
of the Trustee was Douglas E. Quinn of Thompson, Crounse, Pieper &
Quinn, Omaha, Nebraska.

Findings of Fact

On August 1, 1978, Fred Villm, now deceased, and Doris Villm,
husband and wife, entered into an Agreement for Deed in Escrow, as
sellers, with Harvey iahloch, buyer, for the sale and purchase of
certain real property in Perkins County, Nebraska. The Agreement
provided that the Agreement itself, the Deed and Abstract to the
property would be held by an escrow agent subject to the terms and
conelitions contained in the Agreement. The Agrecuwent itself
provides for installment payments over a period of years and, upon
the final payment, delivery and recording of the Deed which was to
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v been held in escrow.
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though it is unclear from the evidence, it appears that

Mahloch either was not aware that the Deed had been

recorded, or, if he was aware that it had been recorded, treated
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ording of the Deced as a mistake. The evidence is that
Mahloch continued to make payments according to the

Installment Sale Contract, the Agreement, up to and including the

August

On
proceed

T oo e Hes f i

P2
gresent

A
ugust
and the
of Reor

T h
Plan as

i, 1981, payment,

April 9, 1982, Harvey Mahloch filed a Chapter 11

ing under Title 11 of the United States Code and in August
, the Creditors’ Committee filed an Application for an
nent of a Trustee in the proceeding which results in the
Trustee being appointed.

Plan of Reorganization, dated June 3, 1983, and modified
29, 1983, was prepared by the Official Creditors, Committee
Trustee and submitted to the Court for approval. The Plan
ganization was approved by the Court on December 2, 1983.

2 property in guestion was listed in the Reorganization
a Class 5 claim and was identified as "the allowed secured

claim of Fred Villm".

Article IV of the Plan provides that Class 5 claims shall:

(1) be entitled to retain the lien securing
their claims until property subject to the
lien is sold by the Trustee as hereinafter
provided or the claims are satisfied in full
pursuant to 11 U.S.C. §1129(b)(2)(a)(i); and
in the event of sales of property subject to
said claims or liens, the liens shall attach
to any proceeds of such sale pursuant to 11
U.S.C. §1129()(2)(AY(1i).

Article IV B further provides that claims in Class 5 shall:

(5) be nwtitled to imme
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No part of the sale proceeds have been paid to the plaintiff
and the Trustee refuses to pay any amount of the sale proceeds to
the plaintiff. According to the terms of the AgrOﬂ" there
remains due and owing to the plaintiff the sum of .80 plus
interest as provided in the Agreement of August 1, from and
after August 1, 1981.

lssues
Does the recording of the Dee mﬂrge the terms of the
Agreement and the Deed thereby LCIHl ting the Bankruptcy Trustee,

exercising his powers under §544 of the Bankruptcy Code, as a bona
fide purchaser of real property from the debtor to take title tc
the real property free and clear of the claims of tn@ plaintiff?

Decision

he Bankruptcy Trustee does not take free and clear of the
% of a contract seller whose deed was mistakenly recorded

e claim was treated as a valid secured claim in the plan
anization. -
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Although the Trustee in Bankruptcy admits that the Plan of
Reorganization was confirmed and that it did acknowledge and
provide for the payment of the claim of this plaintiff as a
secured claim, the Trustee now, after the sale of the property,
hopes to avoid payment of the claim as . a secured claim by arguing
that the recording of the Deed from the plaintiffs to the debtor,
by mistake, merged the terms of the real estate contract for sale
into the Deed. For two reasons, the Trustee cannot succeed.
First, §1141 of the Bankruptcy Code provides that the provisions
of a confirmed plan bind the debtor and any creditor.

The plan provides that the claim of Fred Villm will be
treated as a secured claim and will be paid from the proceeds of
sale of the real estate. Since the Plan was proposed by the
creditors and by the Trustee, they should be bound by the terms of
the plan.

The second reason that the Trustee's position is incorrect,
is that the contract did not merge into the deed. The Supreme
Court of Nebraska has recognized the theory of merger. The
Irustee even cites a Nebraska Supreme Court case, Bibow v.

( {EEEQ, 209 Neb., 10; 306 N.W.2d 148, (1981) as authority for his

sition. However, it is the opinion of this Court, that the
Truetece did not bother to apply the Bibow case to these facts. At
1ge 13 of the Nebraska Report, tho Nebraska S‘Nruw@ Court states:
1 o r r d :
‘ The rulae of worger, statad simply, i
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agreements are deemed merged therein.
{Citations omitted.) However, the doctrine of
merger does not apply where there has been
fraud or mistake."

Tt is apparent in this case that the recording of the Deed
was a mistake. The parties signed an Agreement on August 1, 1978,
which provided that payment for the real estate would be made over
several years. It further provided that the Deed would be held in
escrow pending the payment. Somebody, obviously by mistake,
recorded the Deed. Neither party treated the recorded Deed as a
conveyvance of an interest in real estate. Harvey Mahloch, the
buyer, continued to pay pursuant to the terms of the Agreement for
three years.

Based upon the facts and Nebraska law, there was no merger of
the Deed and the Contract

The Trustee also cites Nebraska Revised Statute §76-238 as
authority for the Trustee's theory that the recorded Deed is
binding upon the seller. That section concerns the effectivenes
of recorded instruments. However, the effect of the recording oF
a deed as between the seller, the buyer and all creditors and
subsequent purchasers without notice is subject to the requirement
that such deeds, mortgages and other instruments shall be valid
between the parties. See §76-238, R.R.S. The Deed in this case,
although valid on its faue, was not to be reuorded until all of
the terms of the Agreement were complied with. Therefore, as
between the buyer and the seller, the recorded Deed was not valid.
Since it was not valid between the parties, it is not binding and
effective pursuant to §76-238, R.R.S.

Conclusion

The plaintiff has a valid lien. The Trustee is directed to .
make the appropriate payment plus interest,

DATED: March 24, 1986,

BY THE COURT:
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Copies mailed to each of the following:

C. Kenneth Spady, Attornay, P.O. Box 478, Ogallala, NE 69153

rlas L. Quinn, Attorney, 200 Century Building, 11213 Davennort
Street, Omaha, N 68154



