
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF ) 
) 
) 
) 
) 
) 

DELBERT J. McKEAG a nd 
CAROLYN A. McKEAG, 

DEBTORS 

MEMORANDUM 

CASE NO. BK87-7 1 

CH. 12 

Hearing was he ld on October 18, 1988, on appl ication for 
allowance and payment of administrative expense and mot i on for 
summary judgment . Appeari ng on behalf o f d e btors was Da v id 
Ped erson of Murphy, Pederson, Piccolo & Peder son , North Platte, 
Nebras ka . Appear ing on behalf of Agris tor Leasing was Patrick 
Nel son of Jacobsen, Orr, Nelson, Wright & Harder, P.C., Kearney, 
Nebra ska. 

Debtors entered i nto two leases f or t he u se o f certain 
personal property several years prior to f i l i ng bankr upt cy . I n 
198 5 , pri or to b ankr upt c y , debtors f a i l e d t o pay the a nnual lease 
payments. Lessor, appl icant herein, noti f ied debtors t hat t he 
l e a s es we r e terminated for cause (Ex . 2 0 } . Pursuant t o Exh i b i t 
20, debtors emptied the pe rsonal p roper ty units and a waited 
f u r ther contact f r om applicant . Rat her t han contacting d ebtor s 
and maki ng arrangements fo r r emov ing t he personal prope r t y f rom 
debtors' p remis es, appl i cant fi l ed suit in Unite d State s District 
Court request ing a money judgment f or breach of the lea s e s . 

Almost t wo years l a t er, debtors f i l e d f or rel i ef u nder 
Chapter 12 . They l isted the l ease s on their s t a t ement o f 
execu t o ry contrac ts and when t h e Chapter 12 p lan was fil ed i t 
specifica lly rejected the l eases. 

Ap p l icant d i d not obj ect to t he p lan and d i d no t request 
relie f from the automat i c stay to r eposses s i t s prope r t y . 
I nstead , applica nt treated t h e l eas e s as if they had no t been 
termina t ed and f i l ed a moti on requesting the Court to r equi r e the 
debto r s t o assume o r rej e c t the l ease. The Court , not be i ng 
i n f o rme d by e i t her party o f the existence of Exhib i t 20, ove rrul ed 
the moti on b e c ause t he p l an spec ific ally rejected the lease s. 
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At trial, t he applicant's representa tive testif i ed that she 
was not a ware of t he t erminol ogy in t he plan rejecting the leases 
with the i ntent to surrender the property nor was she aware of 
anyone a t the applicant who had read the plan and understood 
debtors proposed t o s urrender t h e property. 

Applicant a r gues t hat the parties, during t he bankr uptcy 
c ase, treated the l e ase s a s i f t hey were unexpire d a nd , therefore, 
applicant has a right to an a dministrative expense for the fair 
use value of the property up to the date the plan was confirmed 
which resulted in rejection of t he leases. 

Debtors move for summary judgment on the grounds that Exhibit 
20 i s a termination of the leases prior to bankruptcy and f urther 
t hat debtors indicated in the i r timely filed plan in early 1987 
that any interest in the leases would be rejected and the property 
surrendered. 

Debtors admit using the property by storing grain in it and 
admit receiving storage rental payments for such use in the amount 
of approximately $11,000 during the pendency of the case. 

Section 365 of the Code permits debtors to assume or reject 
unexpired l eases. It does not permit assumption of l eases which 
terminated prior to the commencement of a case. 2 Coll ier on 
Bankruptcy 365.04 (15th ed. 1979). 

These leases were terminated prepetition. Appl i cant could 
have taken action at any time after termination and pri or to 
peti tion date to take poss ession of the property. It did not. 
Post petit i on, it coul d have requested r elief from stay to take 
posse s s ion . It did not . I t could h ave made the Court a ware o f 
Exhibit 20 when it participat ed i n the case. I t did not. 

Debtors testified t hat the prope rty was filled with grain to 
protect it f rom wind dama ge and that the property was not 
necessary to the estate for stora g e pu rposes because of a 
significant amount of unused stor age available to debtors. 
Debtors received $11,000 in rent but would have received such 
rent i f alternate f acilities were used . I n addi tion, debtors 
incurred costs because of us i ng t he property f or a purpose 
di fferent from that for which i t was d es i gned. 

Debtors' testimony is bel i evable a nd u nrebutted. This 
estate did not benefit f r om t he use o f t he property. creditor; 
a pp licant should not be a l lowed to terminate a l e ase prepet i tion, 
fai l to recover the prope r ty , hope the debtors wi ll attemp t to 
assume such terminated leas e a nd then decide whether to raise the 
termi nation issu e or accep t t he a s s umption (a nd f u l l payment) 
offer. Applicant shou ld a l so not be p ermitte d to p a rt i c i pate in 
the case knowing the l e ases have been t e rmi nated a nd t hen upon 
t he conf i rmat i on o f a plan purporting t o re j ect t he lease be 
r ewarded for sitting on i ts right s b y payment of a n a dmi nistra
tiv e expense. 
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with knowledge of Exhibit 20 and its 
is responsible for i ts tactical 
I n this case, it appears f rom the 

was to "wait a nd see" if debtors would 

There were no unexpired leases to ass ume or re ject. 
Ap p licant i s charged wi t h such knowl edge . Use of the p roperty 
was not of benefit to the estate . 

Application for administrative expense allowance is 
overruled. 

Separate journal entry shall be filed. 

DATED: December ? _, 1988. 

BY THE COURT: 


