I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
DEBORAH GRAY, ) CASE NO. BKO03-80096
)
Debtor(s). ) CH. 13

VEMORANDUM

Hearing was held in Omha, Nebraska, on April 3, 2003, and
April 22, 2003, on the Chapter 13 Trustee's objection to the
cl ai med honest ead exenption (Fil. #7) and resistance (Fil. #21),
and on the trustee's objection to the plan (Fil. #6). Casey
Qui nn appeared for the debtor, and Kat hl een Laughlin appeared as
the Chapter 13 Trustee. This nmenorandum contains findings of
fact and conclusions of Jlaw required by Federal Rule of
Bankruptcy Procedure 7052 and Federal Rule of Civil Procedure
52. This is a core proceeding as defined by 28 U S.C. 8§
157(b) (2)(B).

Deci si on

The objection to exenption is sustained. The objection to
confirmation is sustained.

Di scussi on

Regarding the objection to the honmestead exenption, the
debt or has clainmed an exenption for a hone she owns in Kansas,
al though she resides in Nebraska. She previously lived in
Kansas with her spouse and children, plans to live there
presently during the sunmer nonths, and i ntends to resune |iving
there full-time if she is able to obtain enploynent in that
geographi cal area. She currently is married but separated.! She
obt ai ned a Kansas driver’'s license in April 2003, listing the
Kansas City, Kansas, house as her address.

Because Nebraska has opted out of the federal exenption

The i ssue of whether the debtor is “head of househol d” for
pur poses of claimng the honestead exenption has been raised,
but it need not be addressed here in light of the ruling on the
applicability of the exenption.



scheme, debtors may exenmpt from the bankruptcy estate property
that i s exenpt under state or local law in the place where the
debtor is domciled. 11 U S.C. 8§ 522(b)(2)(A). This debtor
verified in her bankruptcy petition that she had been dom cil ed
in Nebraska for the requisite anount of tinme as of the petition
date. Therefore, +the Nebraska honestead exenption law is
applicable here.? Debtor’s counsel correctly asserts that the
statutes, Neb. Rev. Stat. 88 40-101 to -116, are silent as to
whet her the claimed honestead property has to be located in
Nebr aska. Debtor also cites a Ninth Circuit case permtting a
debtor domiciled in California to claima California homestead
exenption for a residence in Mchigan. In that case, Arrol v.
Broach (In re Arrol), 170 F.3d 934 (9th Cir. 1999), the court
noted that the California exenption statute does not |limt the
exenption to residences within the state of California, and
found that the stated |egislative purpose of the honestead
exenption is to provide famlies with a home where they can
reside free fromthe anxiety that the dwelling can be taken from
them against their will. This goal, the court said, “exists
i ndependently from state boundary lines.” 170 F.3d at 936.

The Arrol ruling seens to be the mnority view See, e.q.
In re Stratton, 269 B.R 716, 717 (Bankr. D. O. 2001):

The trustee argues that the Oregon | aw providing
for the honmestead exenpti on cannot be applied to real
property | ocated outside the State of Oregon. There is
anple authority to support the trustee's position
which, in fact, appears to be the majority view See
In re Halpin, 1994 WL 594199 (Bankr. D. |daho 1994)

2Neb. Rev. Stat. Ann. 8 40-101 (M chie 1999) provides:

A honestead not exceeding twelve thousand five
hundred dol l ars in val ue shall consist of the dwelling
house in whi ch t he cl ai mant resides, its
appurtenances, and the land on which the same is
situated, not exceedi ng one hundred and si xty acres of
|and, to be selected by the owner, and not in any
i ncorporated city or village, or, at the option of the
claimant, a quantity of contiguous |and not exceedi ng
two lots within any incorporated city or village, and
shal | be exenpt fromjudgnment |iens and fromexecution
or forced sale, except as provided in sections 40-101
to 40-116.
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(WestLaw only); In re Sipka, 149 B.R 181 (D. Kan.
1992); In re Peters, 91 B.R 401 (Bankr. WD. Tex.
1988); Cherokee Const. Co. v. Harris, 92 Ark. 260, 122
S.W 485 (1909); Rogers v. Raisor, 60 lowa 355, 14
N.W 317 (1882); State Bank of Eagle Gove V.
Dougherty, 167 M. 1, 66 S.W 932 (1902); In _re
Om ngs, 140 F. 739 (E.D.N.C. 1905); see generally, 40
Am Jur. 2d Honestead § 14 (1999).

The Stratton court and the court inlnre Weza, 248 B.R 470
(Bankr. D.N.H 2000) followed Arrol in permtting debtors to
cl ai m homest ead exenptions in dwellings |ocated in other states
because the Oregon and New Hanpshire |egislatures did not
explicitly limt the exenptions to property |ocated within the
boundaries of the state.

The Nebraska courts have not had an opportunity to address
the extraterritorial effect of the honmestead exenpti on statutes,
but reading that statute to permt an exenption to be clainmed in
real property owned in another state would be an overly |i beral
readi ng of the exenption |aws. The Nebraska Supreme Court has
made t he general observation that “[t]he exenption |laws of this
state have no extraterritorial force[.]” Siever v. Union Pacific
R R Co., 68 Neb. 91, 93 NNW 943 (1903) (regardi ng garni shnent
of wages of a Nebraska resident; in dicta the court specul ated
that the garnishor may attenpt to transfer its claimto | owa and
institute garnishnment there to get around the Nebraska
exenptions). The same type of factual situation gave rise to
Chicago, Burlington & Quincy R R Co. v. Hall, 229 U S. 511
(1913), where M. Hall, a Nebraska resident, becanme subject to
garni shment while working in lowa, “where it had been held that
t he Nebraska exenption statute had no extraterritorial effect.”
229 U.S. at 513. Before judgnents were entered in the |owa
| awsuits, M. Hall returned to Nebraska and decl ared bankr upt cy.
Judgnents were subsequently entered in lowa and the railroad
garni shed his wages. M. Hall then sued the railroad to recover
the funds, clainmng them as exenpt. The Nebraska Suprenme Court
affirmed the judgnment in his favor in that action. The U S
Suprenme Court affirmed on the basis of section 67f of the
Bankruptcy Act, which stated that

all . . . liens obtained through |egal proceedings
agai nst a person who is insolvent, at any tinme within
four nonths prior to the filing of a petition in

bankruptcy against him shall be deemed null and void
in case he is adjudged a bankrupt, and the property
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affected by the levy, judgnment, attachnent, or other
lien shall be deemed wholly discharged and rel eased
fromthe same, and shall pass to the trustee as a part
of the estate of the bankrupt.

229 U. S. at 514.

Accordingly, the court found that the liens of the |owa
plaintiffs were annull ed by operation of the bankruptcy |aw and
the funds were exenpt property.

Al t hough neit her of these Nebraska cases addresses the i ssue
present in this case, they provide sonme guidance as to the
perception historically that a state’s authority to declare its
citizens’ property exenpt has no extraterritorial effect.
Because it does not appear that the Nebraska Suprene Court
woul d, if presented with the question, be likely to extend the
applicability of the Nebraska honmestead exenpti on statute beyond
the borders of the state of Nebraska, | find that the Trustee's
obj ection to the debtor’s clai ned honest ead exenpti on shoul d be
sust ai ned.

Regardi ng the objection to confirmation of the plan, the
Trustee asserts that if the debtor is not eligible for the
honest ead exenption, then her plan fails to nmeet the best-
interest-of-creditors test because it does not propose to pay
unsecured creditors at |east as nuch as they would receive in a
Chapter 7 proceeding. The Trustee’s objection is sustained, and

the debtor will be given an opportunity to amend.
Separate order will be entered.
DATED: June 30, 2003

BY THE COURT:

/[s/ Tinmpthy J. Mahoney
Chi ef Judge

Noti ce given by the Court to:
Casey Quinn
*Kat hl een Laughlin
United States Trustee

Movant (*) is responsible for giving notice of this order to all other parties
not listed above if required by rule or statute.
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I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

IN THE MATTER OF: )
)
DEBORAH GRAY, ) CASE NO. BKO03-80096
)
Debtor(s). ) CH. 13

ORDER

Hearing was held in Omha, Nebraska, on April 3, 2003, and
April 22, 2003, on the Chapter 13 Trustee's objection to the
cl ai med honest ead exenption (Fil. #7) and resistance (Fil. #21),
and on the trustee's objection to the plan (Fil. #6). Casey
Qui nn appeared for the debtor, and Kat hl een Laughlin appeared as
the Chapter 13 Trustee.

For the reasons stated in the Menorandum of today’s date,

| T 1S ORDERED: The Chapter 13 Trustee’'s objection to claim
of exenmption (Fil. #7) is sustained.

| T I S FURTHER ORDERED: The Chapter 13 Trustee' s objection
to confirmation (Fil. #6) is sustained. The debtor shall file
anmended schedul es and an anmended plan by July 11, 2003.
DATED: June 30, 2003
BY THE COURT:

/[s/Tinpthy J. Mahoney

Chi ef Judge
Noti ce given by the Court to:
Casey Quinn
*Kat hl een Laughlin
United States Trustee
Movant (*) is responsible for giving notice of this order to all other parties

not |listed above if required by rule or statute.



