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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

I N THE MATTER OF 

DAVID and DELMA FISCHER, CASE NO. BK87-2584 

DEBTORS CH. 1 2 

MEMORANDUM 

Hearing on r1otion to Dismiss by Debtors a nd Mot ion t o Dismiss 
o r Convert by Federal Land Bank (Filing #65 and #8 0 ) was held on 
August 10, 1988 . David Pederson of Murphy, Pederson, Piccolo & 
Pederson, North Pla t te, Nebraska, appeared on beha l f of t he 
Federa l Land Bank. Stanley Goodwin of Colfer, Lyons, Wood, Malcom 
& Goodwin, McCook, Nebraska, appear ed on behalf of the Farmers 
State Bank o f Maywood, Nebraska. Wayne Griffin of Schneider & 
Gri ffin , North Pl atte, Nebraska, appeared on behalf of Southwest ~ 
Impl ement , I nc. David and Delma Fischer, debtors, appeared pro 
s e . 

Debtors have an absol ute r ight t o d i smiss a Chapter 12 case . 
11 u.s.c. § 1 208(b). However, creditors claim debtors have 
engaged in f r aud during t he case which would make them subject to 
convers i on t o Chapt er 7 pursuant to 11 u.s.c. § 1208(d). 
Creditors argue that to permi t debtors to dismiss in the face of 
fraud al l egations is t o permi t debtors to abuse the bankruptcy 
process. Both debtor and c reditor make a good point , supported by 
statutory authority. 

The Bankruptcy Court has the authority to condition 
dismissals and the effect o f d i smissal s to protect the integrity 
of t he bankruptcy process . See In re Lerch, 85 B.R. 491 (Bkrtcy. 
N.D. I l l . 1988). Section 349 governs the effect of d i smissals. 
That section provides, i n part, that "unl ess the court orders 
otherwise," the d i smi ssal does not prejudice the debtor on 
refi ling . 

To reta in this case pending a trial on cr ± ' al l egation 
would keep debtors in t he Bankruptcy Court against their will for 
several months. Such result would be di r ectly contrary to Section 
1208(b ). To permit voluntary dismissal in the face of allegati n 

~-------eE , ' thout some limi t on refiling, would be contrary to the 
OISTR IC~~~stftl S ction 1 208 (d). 
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I n an attempt to permi t congress ' ona l inten t to be honored, 
the Court wil l grant the moti o n to d i s miss by debtors, but, 
pursuant t o the aut hor i ty of Section 34 9 (a), t he Cou r t proh i b i ts 
debtors from f iling a nother pet i ti on under Chap t er 11, 1 2 o r 13 
for 1 80 days. The Court f i nds t he al l ega ti o ns o f f r a ud and 
mismanagement as s t ated b y t h e cred i tors' mot ion a nd the 
affidavits admitted a t t he h eari ng subs ta n t ia ting t he a l l ega ti ons 
and t he vo lun t ary d i smiss l i n response fi l ed by the debtors, to 
b e su f ficient cau se to invoke th is ref il i ng limita t ion. 

Separate journal en t ry to be entered . 

DATED: Sep t ember 9 , 1988. 

BY TH E COURT : 


