
UN I TED STATE . BANKRUPTCY COURT 
FOR THE DI S'. I CT OF NEBRASKA 

I . THE !-tATTER OF 

CENTRAL TRANS F ER AN D 
D IST~IBUT I ON COM A Y, 

DEBTOR 

MEMORA DU M OPIN I ON 

c ... sE 010. !3K82-1704 

This m tter came before the Court on objection to claim filed 
by Tri-Cou n ty Bank & Trust obj ecting to the claim of Timmon s 
Building Services, Inc .• He aring was held on June 1 3, 198 6 . At 
the hearing Ti mmon s Bu i ldi ng Se rvices , Inc . , (Timmons ), c ha llenged 
the standing o f the Ba nk to o b ject t o t he c l a im si n ce the trustee 
had obj ec t e d to the clai m twice and on both o cca s i ons the Court 
ha d o ve r rul e d such an o bj ection . Th e Court then r e q u e s t e d both 
parties to brief the i ssu e . The Bank fil ed an o rigina l b rief on 
J u ne 20, 1 986. Timmon s res ponded o n July 3 , 1 986, a nd the Bank 
filed its f ina l br i ef o J uly 16, 1 986 . 

Ap~~a ring o n behalf ·af the Ba nk we r e J e rrol d L. Strashe im a nd 
Mary L. Swick o~ Baird, Ho l m, McEa che n , Ped r sen, Hama nn & 
StrashEim , Omaha, Nebraska. Appearing on beha lf of Ti mmons was 
Michael G. Helms of Schmid, Ford, Mooney & Frederi c k , P. C. , Omaha, 
Nebraska . 

The i ss ue s are as foll ows: 

1. Does the Bank h a v e stand ing to o b ject t o t he claim o f 
Ti mmons? 

2 . Ar e the previous orders o f the Court over r ul ing 
o bj ections of the trustee to such cl a i m re s judi ca ta? 

3 . I f the Bank has s tand ing a nd t h e p r evious o rders are not 
b inding upon t h e Cour t , s hou l d the Co u r t r econ s i de r t he al lowa nce 
o f t h e Timmons cla im on the basi s of t he doc uments at tached to t h e 
var ious bri e fs and t h e argume nts of counsel? 

Dec i sion 

A cred i tor does have standing to obj e c t to t he cl a i~ of 
ne t her cre di t or if the tru s tee has no t adeq t a e ly brought the 

!na tte r t o the at tentio n o f the Court . Pr v ious orders over r ul ing 
the ob jection b y the trust e a r e not bindi ng u pon the Court 
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because, in the fir st instance, t he t rus t ee f ai led to appe a r at 
_t he h ea r i ng and was , t herefore, defaulted. At the s e c ond hear i ng, 
t h e t r u s tee requested t ha t i t s ob j ect ion be o ve rru l ed on t he basi s 
that its f i rs t obj e c tion ha d be en overruled. In add i -i on, t he 
trustee a d mi t t ed that it had not i nve st igated the und e rly i n g 
contractu a l o b l igat ion of the d e t or to Timmo ns before nE go tia t i ng 
with Timmons a relief frow the a utomati c s t ay. F i nall y , the Court 
shall set a o ne -half day evidentia r y he a ring on t h e allowa bi li ty 
of the claim of Timmon s as a res u lt of a review of t he cont ra c tual 
doc umentati o n a nd mechanic lien f or~ attach e d to the brief s. 

Finding of Fa ct s 

1. Ce nt r al Transfer and Di str ibu tion Company (Central 
Transfer) filed a Ch a pte r 11 bank ruptcy petition on Se ptember 29, 
1 9 8 2. 

2. The Ba nk is a creditor of the d ebto r and has fi led an 
al lowa b le claim of appro~imately $19 5 ,000 which is s ecured to the 
extent of appro x imately $6, 000 a nd un sec ured to the ex t ent of 
approximately $1 8 9 , 000. The Bank has a n add i t i o nal cla im 
( c ontinge nt clai m) of a p pro x imately $2 1 4,00 0 wh ic is all 
unsecured and ma y or may n o t be allowed. 

3. Timmon s has fi l e d a proof of c l a im and an amend e d pro of 
o f claim b a sed u po n a mechan i c ' s li e n t ha t wa s fil ed a g ainst 
certain r ea l prope r t y al l e gedl y owne d b y the debtor b ut c o nce r n ing 
wh ic h Timmon s c ontrac ted wi th a fi rm all e g edly relat e d to t h e 
d ebtor , Central ~torage _ and Van Co. 

4. Clay M. Rogers was appointed and is acting trustee of the 
ban kr ~pt cy estate. The t r uste e filed an or iginal o b j ec t ion to t h e 
c l a i ' . of Timmons on or a bout Apr i 1 1 2 r 1 983 . The claim did not 

~cha ' ~ enge the vali d i t y of the c ont ra ctua l o b li g a t ion run ning 
be t gen the debtor and Timmons. A Journal En t r y wa s ent e red o n 
Dec e ber 1 5, 1 983 , (Filing No . 98), overruling the objec tion 
beca u se the tru s t ee failed to a ppear and , there fore, was 
defaulted. 

5. The Bank was g i ven no notice of the fir s t Timmons 
obj e ctions or the hea ring thereon. 

6. On Ju ne 5, 198 4 , the t r ustee and Timmons st i p ul a ted th a t 
t he a mount due Timmons on the claim as of Ma y 31 , 1984 , was 
$6 6 ,20 3.02 incl udi ng $3,978 in attorney's f e es a nd i nt e r est. The 
par ties f urther s t ipulated that th e Ti mmons cla im s h o ul d be 
allowe d i n t he amo n t of $6 6, 2 03.0 2 as against the es tat e o f the 
d e b t o r . ina lly, t he par ties s t ipu l ated that Ti mmon should have 
r el ie f f r om the a utomat ic st a y in o rde r to 2ur sue a f orec los u r e 
action pend' ng in S tat e Court. 

7. Th e Cou rt i d not enter an order va c a t ing the automatic 
s t a y a nd d id no t cnt r an ord r all ow ing the Ti mmons c l ai m. 
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8. The State Court forec losure proceedings are s t i l l pending 
a nd have not proceed e d t o j ud gmen t. 

9 . On October 1, 1985 , the trustee's third rev ised plan of 
reor ga n ization was confi rmed as amended. Th e confirmed pl a n i s a 
liqu idati ng plan and authorizes the t r uste e to se l l a ll as s ets o f 
the estate free a nd clear of all liens a nd encumbra nces o n s uc h 
assets and calls f or di s tr ibution of the proceeds in t he same 
manner as in a Chapte r 7 c a se. 

10. Notwithstanding the fact th~t the trustee had stipu lated 
to relief from the automatic st~y and the fact that Timmon s is 
pursuing a Stat e Court foreclosure action, the trustee ha s 
continued to a t tempt to sell the real estate involve d. 

11. The confi rmed p l an ~t Article X provides that t he Court 
ret~ins j u ri sdict i on of the case t o t he maximum ex tent pe rmitted 
by law. The retenti o n of jurisdic tion include s the right of the 
Court to "reconsider, r e du c e , disallow or expunge claims 
previously allowed a nd to recover di st ributions made thereon . •.. " 

12. In February of 1986 the Bank, by counsel, rev iewed the 
Timmons mech a n ic lien and underlyi ng document at ion. In addition, 
the Bank discovered t he st i pulat ion with regard to the all owance 
of the cla im and the gra nti ng of rel ief from the stay . The 
trustee i nformed the Bank that the tru s tee had no knowledge of any 
d e fects in t he me chanic ' s lien or the under l y ing documentation and 
that the t r ustee had never rev i ewe d the c ontract between Timmo n s 
a nd Cen t r al Transfer and Di s tribut ion Company, if any. 

13. Thereafter, both the trustee and the Bank fil e d 
objection to Timmons claim based o n the a lleged l y defective 
me c hanic ' s lien f il ing. The matters were consol i dated f o r s t atu s 
h ear ing o n J une 1 3, 1986 , a nd at that time the t r us tee sta t ed that 

·ei t her by r e ason of the stipulation which he had executed s e ve ral 
years before or by reaso n of the pr ior order o ver rul ing his f irst 
objection to th~ Timmons claim, t h e Court should over r u l e t he 
s e c ond objection. The Court did o verrule the second o b jection, 
e v en tho ugh the Bank oppos e d such ove rruling. 

At the s t atus hea r ing Timmon s alle ged tha t the Bank has no 
standing to o b j e ct to or move fo r reconsider a tion of t he Timmon s 
claim and also arg ued that t he o ve r r ul i ng of t he trustee 's s e cond 
obj e ction is r e s judi cata to the o bj ection and t h e motion of the 
Bank. 

Co nclus ion s of La w 

The Bankruptcy Code provide s f or o b jec tions t o claim by 
partie s in int e rest a t §5 0 2 . Ca se l a w has esta b li s hed t ha t a 
creditor is a pa rty in int e r es t. Howe ve r, t here ha s d eve loped a 
r u l e wh j .h i s ge ne r a lly a ppli e d i n t he Ei gh th Ci r c u i t . A cred i to r 
has no standing to obj ec t unl ess a trustee r fu s s to do s o. 3 
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Co l lier on Ba nkruptcy, P rag ra ph 50 2. 01 (2 ) a t 50 2 -1 3 to 14; Am i c k 
v. Mo r t g a ge Se c uri t y Corpo rat ion o f Ame ric a , 30 F .2d 3 5 9 (8t h Ci r. 
1 92 9 ) . 

As a r esult of t his r u l e, Timmo ns a l l e ge s tha t t he Bank h a s 
no standing to object beca us e the t r u s t ee has a lre a d y o b jec t e d and 
be e n o verrul ed t wice. Th i s Court does not agree. The t rus tee may 
have fi led t wo wr itte n o b jections b ut did no t a t t e mpt t o pro s ecu t e 
the o bj ect i o n s a nd, admit tedly wi t ho ut investiga ting t h e cla im, 
sti pul a t ed to the vali d ity of t he c laim a nd stipulated to r elie f 
from the au t omat i c st a y , t h e basis o f t he validity of the c l a im . 
The r e f ore , witho · t ruling upon t he va l idi ty of the cla im , t h i s 
Cou r t believes ve ry s t rongl y that t he t rus t e e did no t ma ke a 
leg it i ma te effort t o i n v e s t i g a t e or prosecu te the o b j e c t i o n to the 
c l a im, all to the de t ri me n t o f t he genera l creditors . The Bank , 
being a general cre d i t o r , ha s t he right to objec t i n t h e p lac e of 
th e trustee . 

With regard to Timmon s claim that p r ev iou s rul i n g on t he . 
o b jections by the t rustee hav e a res judica ta effect o n the Bank, 
the Court finds t he l a w to be o t he rw i se . Sect i o n 5 0 2( j) of the 
Ba kr uptcy Code p r ov ide s t hat p reviously a llowe d c l aims ma y b e 
rec n sidere d "for c a use" a nd the c o n f irmed pl an i t s e lf prov i d es 
that al l owed cla ims ma y b e r e..;ons i dered. The r efore , the orde r 
o v e rruling t he obj e ctions by the t r u s t e e c a n no t be a nd i s no t a 
final o r der adjud i c a t i ng o n the me ri ts t he i s sue s wi th r e g a r d to 
t he valid i t y o f the cla im . to o t he r pa r ty h a d notice of t he 
o b j e c tion , t he hea r i n g or t h e stipula tion entered i nto b y Timmo ns 
a nd t h e t rus t ee. Thi s Cou r t fi ds that un l e ss al l pa r t i e s i n 
in t ere s t have notice, s uch o rde r s and s t i pu lations a re no t b i nd i ng 
upo n t hose par t i e s wi t ho ut noti c e. 

The State Court mechan i ' s lien f oreclosur e acti o n h a s no t 
gone to j udgmen t and there h a s b e n n? s ale of t he p r o pe rty 
alleged l y s ubj ect t o the me chanic' s l i e n . The confi rmed plan 
prov ides t ha t all of t h e pro pe r t y o f t he esta t e, wh i ch wo uld 
incl ude the r ea l esta t e subject to the State Co ur t f o r e c los u re 
action , is t o be so l d by the trus t ee free and clear of liens. To 
permit t h e f o r eclosure a c t ion to g o f orward in St ate Co urt t o 
judgment and then sale may d epr ive the ba nkruptcy e t ate o f an 
ass e t wh ich coul d be liqu idate d for the benefit of a ll o f t he 
creditors, p r i o r t o any de t ermina tion h av i n g been mad e i n t h e 
Ba nkr uptc y Co urt o f t h e val i d ity an a l lowability of Ti mmon s 
c l a i m. Altho ug h it ma y be a rgued t h t t he validi t y of the 
mech nic lien can be d t erm· ne d in a more t i me l y fashion in State 
Co ur t t ha n i n the b ankruptcy for um, t he Court is conc e r ne d t hat 
the State Cour t proceed i ng doe s not ha ve a ll of t he intere s t e d 
p a r ti e s before it. The fact th t t h e t r uste e has r e v i ously 
agreed t o r e li f f r om the a uto ma ti c s t ay so tha t Ti mmon s c ou ld 
proceed wi t h the f ore clos re action l ead s t he Cou r t t o b e l i e ve the 
tr u s ee wou l d no t ha v e mu c h i ncen ti v e t o d i spu t e t h e v a l id i ty 0£ 
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the lien in State Cour t. In a dd itio n, nei t her the Ba n k nor othe r 
cred itors in t he bankruptc y es t ate a r e pa rti es t o o r ma y be 
parties to t he State Court pro cee di ng . 

Even if the Court is incorr ct i n i ts assumpti o n t hat t he 
trustee ha s little incentive to de f e nd t he fo reclosu r e c ase, the 
determina t ion of the validity of t he lien a nd, the refore, the 
allowabil i ty of the claim of Timmo ns is a core proceedi ng unde r 28 
U.S.C. §157 (b )(2 )( B) and (K). Such determination o f he v a l idity 
of allowability of the clai~ should be and shall be brou g h t befor e 
the Bankruptcy Cou r t. 

There fore , the moti o n o f the Ban~ to reconsider t he 
allowa bility of the c la i m of Timmo ns is granted. A hea ring on the 
objec t ion t o such claim and its allowability shall be s c heduled as 
a primary case as soon as poss ible. Such a de c ision r e q uires a 
reimposition of the au tomatic stay , a ssu:n ing s uch 3 "reimposit ion " 
i s authori zed anywhe r e in the Bank ruptcy Code or the cas s . If it 
i s not, then the Bank s hall b e gran ted 15 days from the date of. 
this opinion to file a n a dvers a ry proceeding r e qu e sting the 
determination of the v a l idi ty of the lien of Timmons or the 
allowability of such claim and i nclude in such adversary complaint 
a request for a temporary re s t raining order a ga i nst Timmons with 
r egard to further proceedings in t he State Cou rt action . This 
Court will not 8njo i n the State CGurt in th is action. However, 
u n l ess the parti e s agree to r estrain themselves f r om furth e r 
proceedi ng in the Sta t e Court foreclosur e action, this Cou r t wi ll 
entertain a request f o r a t e mporary r es tra i n ing ord er agains t 
T immons in such acti on. 

Se parate .J ournal Entry to follow. 

DATED: Octobe r 17, 1986 . 

BY THE COURT: 

Copies to : 

Michael G. Helms , Attorney, 1800 First Nat 'l. Ce nte r, Omaha , NE 
68102 

J erro l d L. Stras heim, Attorn e y , 1500 Woodme n Towe r , Oma ha , NE 
68 1 02 


