
UN ITED STATES BANKRUPTCY COURT 
FOR THE DI STRICT OF NEBRASKA 

IN THE MATTER OF 

CENTRAL TR NSFER & 
DI TRIBUT I ON COMPANY , CASE NO. BK8 2- 1 704 

DEBTOR CE . 1 1 

ME10RANDUM OPI ION 

Evidentiary hearing ~as held on objection to claim fi led by 
t he t r u stee. Joseph ine Wa l sh Wande l of Bre e l ing, Welling & Place, 
Omaha, Nebraska, appeared on behalf of the c laimant Sc henck/Otis 
(Schenc k). Jerrold L. Stra she · m o f Ba ird, Holm, Mc Ea c hen, 
Peder sen, Hamann & St r ashe im, Omaha, Nebras ka, a ppeared on behalf 
of Clay ~. Rogers , Trustee. Danie l Evans o f Steier & Kreikeme ier, 
P.C . , Omaha, Ne braska , appeared on beha l f of t he t rustee. 

Fact s 

Trial on this matter was held on two separate days and on 
February 1, 1988, thi s Court ente red a Journa l Entry sus t aining 
the obj e ction to the claim. The c l aiman t t imely f iled a mot i o n 
r equesting a more t hor ough state me nt of findings of fact and 
conclusion s o f l aw . This o rde r shall be t he findings of fact and 
c onc l usions of law r equired by Ru le 7 052 and FRCP 52. 

The deb t or fi l ed a Cha pter 11 petit ion in 1 98 2 . Somet ime 
t h reaf er the debtor wa s removed by t he Bankruptcy Court as 
debtor- i n - pos ses sio n a nd Cl ay oge r s was a ppoin ted as trustee in 
the operating Chap t e r 11 ase . The d e b t o r s one o f several 
e ntiti es o wned and o perated by t e same shareholder s and operating 
out of the same bus iness fa ci l it ies in Omaha , Nebra s ka. Bo t h this 
debtor and a related ent ity fi led f or prot ecti on unde r Chapter 11 
of the Ba nk ruptcy Code and s epara te trus t e es were eventually 
a ppo inted fo r t hose two ent i ties. The o t her related entities did 
~ot file for bankruptcy and he manag ement of t h e nonpetition i ng 
debtors r e ma · ned in place. 

r. J ay Smiley had been th president and ch ie f operating 
offi ce r o f al l o f t he e tities pr i or to ba nkrupt cy. Afte r the 
bankruptcy p e t i ti on in th is case , Mr. Smi~ey retained his position 
as managing o f ficer and operated until t he debtor was r moved as 
debtor - in- possession a nd the trus t ee wa s appoi n ted. 
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Si nc e al l o f t he ompa nies ope rated out of t~ e s o. .'e busi. '55 

f ac ilities , Mr. Smiley, a ltho gh o longer h , ving op racing 
authority f or this debtor, conti nue d to o pera te his othe r 
businesses and was present on t he busine s s p r e mi se s o n a r e g ular 
basis . 

Prior t o the bankruptcy fi l ing , the cla iman t in th is ca s e 
Sch n ck/Otis provided var ious types of business i n s ur nee f or the 
o per ting entities . The c l aima nt continued t o provide such 
insuranc e after t e pet i t ion was fil ed pursuant to contract ~ 
entered i nto by t he debtor-in-pos s ess i o n when it wa o p e rating t h 
bus ines s. Af t er t he trustee was appoi n t ed in late 1 98 2 o r earl 
1 98 3 , the cla imant was notif i ed t ha t Cl a y Rogers wa s the tru stee 
a nd t hat h i s n ame a s trus t ee s hould be subst i tu ted a s a n amed 
insured on po licies c oncern i ng t his debtor . The appropriate 
crang ~ was made and insu rance c overage was p r ovid e d t hro g the 
policy expira t i o n da t e in l a te Sept ember 1983 . 

For t h e pol icy year be g i nning Oc tobe r o f 1 984 a nd running 
t hrough September of 19 8 4 t he t rus tee receive d insurance c ove r age 
a nd sue covera ge was p i d f o r thr o ugh a formula agreed upon by 
t he trustee a nd the related ent i ties and the cla ima n t. During the 
1983-1984 policy year the cla imant was no t ified to remove the name 
of Clay Roger s as trustee from coverage. 

From that point on there a re no i n s u r a nce cont rac ts presen ed 
in evidence whi ch i ndica t e that t he debtor , Central Transfer & 
Di stribution Compa ny, nor Clay Rogers a s t r ustee were named 
insured , nor were ei the r bi l l ed f or p r em iums . 

For the c o ve age yea r beg inn ing Octobe r of 1984 and carrying 
through September of 1 985 , there i s no evide nce t ha t Mr . Rog e rs as 
tru~tee reque te insuranc e cove r a ge nor t ha t any po l icy was 
actua l ly · ssue d i n his name or i n the name of Ce. tral Transfe~ & 
Di Etr i buti o n Company. 

The cla imant a llege s t ha t it re l i ed upon Mr. J a y Sm i e y , t he 
p r e sident of the debtor , and h is represe n tations that he 
r ep esente d t he trust e when negotia t ing i nsurance coverage. The 
cla iman t , t he r e fo re , a l leges that Mr. Smil e y wa s t he agent of t he 
tru s tee and had full power to b ind the trus t ee to insurance 
coverage. 

Mr . Smi l ey tes t if ied t ha t he d id have s uc h a uthority , but t he 
tru s tee t st i fied t hat not on ly did Mr. Smiley have no sue 
authori ty , but t hat the truste e had no need for insuranc e from the 
middl e of 1984 on bee u se it wa s no t an o pera ti ng enti t y. The 
trustee a l l ege s a nd presented ev i de nce that he had ente r e ·n to an 
agree ment wi t h Mr . Smi l e y whe r eby Mr . Smil e y h ad l eased a l l of the 
equipme n t and was r espons i b l e for p rovid ing a ll of t he insura nc e 
with no obl i gat ion by the trustee to pro id s u c h i nsura nce . 
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·:: ~ t:: . ·o La -:v r · Ju ti '-' ~ ·~ ~~-,t :-lr . S . . _1 ey \10 S not th 0 ar.cnt o f tl'-.L' 
trus t ee ,1 11d fu rt her C O T! l udc s t!'.,l t t h tr S tC C h 0 :10 nee. for 
i. ns :t run ' :.~ t t r1e ti ::1 wh1ch i s p_ rtine nt t o th i s c a Th ,~ Coc:· : 
f u :- the r con c l ud s t ha t ~-lr. Sch e .ck of Sch enck / Otis "'a s f u l l ; avJa:
t hiJ. r :- r. Ro g · r s was the trust e e and had autho rit y to c ontra ct on 
heh . l f of the de t o r . ~ r . Schenck h ad the a b i li ty t o c o n tact the 
t rust c t determ ine ~hether or not Mr . Smi l ey was actua l ly an 
a ge ~t of t he tr. ust e _ nd fa i l ed to d o so. Mr. Schenck also did 
not p rov i de a n i r1su ran e contract naming ei the r t he tru stee o r 
deb to r d u ring the pert1nent ti e frame. 

Court , th e refore, finds t hat t here was no insurance 
c o nt r act b•tw en t h e t r u s tee and the c la ima n t f or the 1984- 85 
pr en iu~ . 

Conc lusion s of Law 

In order to have a v al id c lai~ , the clai ant mus t have 
c o n trac t ed fo r i n s u ra nce coverage wi th e i t her t he p rinci pal, Clay 
Roger s as t r ust e , or an ~uthorized agen t . I n Nebraska t h e .atc:e 
3 n ex t ent o f a gency beco~es a ques t ion of fact to b e de t erm n e · 
b y what t he pr incipal s a i d o r did rather than by wh at the agent 
s ~i d o r di d. P r i nci pa l's state~ents o r conduct mu st , wi t h 
: e sa a bl e c e rt a i nt y , g iv_ a u thority t o t he age n t. Agen c y a n no 
he e sca bli s hed b y th e a c t s o r c ond u c t o f t he agent. No party can 
beco me a n a gen t of another ex c ept b y wi l l o f t he pri nc ipa l which 
~~~ b~ f ou n d b y i mp l i ca tion from words, cond uc t, i nc l udinq 
::.c q• · -~s ccnce; il n a g en t c annot c: rea t e in him s el f a u t h o r i ty to do J 

~Dr:~ · cu l r a ct ! ~ e r e l y b y h i s p e rformance. I n Nebraska l'ractor ::1 :1 c 

:=c:u · -;n --:;n-c Co .,'-' · Gr .-.:: a t La ke s . inel ine Co . , 56 ~~ . l·l.2d _88, 1 S 6 
::--e _. 3(.6 ( 1 '153 ) , th e Su p reme Co L:r t of the State o f .·ebra s ka s ai -...; 
" .\ n a pparent ... a s_~en t i s o n e \vho the principa l, i ntentiona l l y c : 
b ~ant o f ordina ·y c are, in ' u c:e s thi r d p rsons t o b e li e ve to ~

~is age~~ ltnough t h e pri~c i pa l h as not, expr ess ly or i ~ ~: i edl~·. 
conf c rr od : •,: thor i ty cpon l: i:o: ." 

I h i s ca n t h e e v i de nce i s i n sufficient t o con vi nce ~hts 
C0u r t ha t th e t!.-ust e au thor1zed MI". Smil e y l o act on his t:ehal ~ 

~ 1t~ r c j ard to the 1 984 -1 985 insura n c e c ontra c t. There s no 
e::i ' ence that the claim nt \•las mi sl ed by a cts o f the t rustee 
c o n ce rn i ng the J ge n cy re l ation sh i ~ . There is n ev1dence ezpr~s3 

or i mpl i ed by t he t r u ste~ tha t ~r . Smi ley had t h e aut hori t y to 
bi d t h e t r ust e ~ or t he ~s~ate. 

0b e ct i on to clai m is s us t ained . 

~ :\ ' ["'~ : 

·:~ i·-· l jLc!.~/ ' 
I 


