
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE 11ATTER OF ) 
) 

. CAROL ANN KING, ) 
) 

BANKRUPT ) 
) 

CAROL ANN KING, ) 
) 

Bankrupt ) 
) 

vs. ) 
) 

KATHY A. PFEIFER PETERSON ) 
and ROTERT BROS . , a partnersh.1p, ) 
composed of William D. Rotert, Morris ) 
J. Rotert and Jerome C. Rotert, ) 

) 
Creditors ) 

MENORANDU~l OPINION 

CASE NO. 8K77-0-1037 

Carol Ann King, the bankrupt, (now Carol Ann Price but 
referred to herein as Carol Ann King) moved to reopen this 
bankruptcy p~oceeding and then moved to amend her schedules to 
add two creditors and ~r a discharge of the indebtedness due 
those two creditors. Hearins has now been held upon notic~, 
to the cred~tors. The two creditors are Kathy A. Pfeifer 
reterson a nd Rotert Bros., a partnership, composed of l~illiam 
~ - Rotert, r1orris J. Rotert and Jerome C. Rotert. 

Carol Ann King filed her voluntary petition herein on 
Octob~~ 3, 1977. The schedules filed by the bankrupt omitted 
any reference to Mrs. Peterson and to Rotert Bros., a partnership. 
The first meeting o f creditors was held October 18, 1977. The 
bankr upc was granted a discharge by an order dated December 21, 
1977, and this bankruptcy proceeding was closed on May 11, 1978, 
as a no-assec case, there having been no assets available to 
unsecured creditors because of the bankrupt's exemptions and 
because of encumbrances on the bankrupt' s property. 

On October 23, 1978, this Court received the bankrupt's 
oetition to amenc bankruptcy petition. This Court advised the 
attorney for the bankrupt that it would be necessary to reopen 
the case and, on November 7, 1978, the appropriate motion and 
filing fee were received. By an order filed November 7, 1978, 
this bankruptcy estate ~as reopened and the petition to amend 
bankruptcy petition was scheduled for hearing. Both creditors 
appeared at the hearing and resisted the bankrupt' s peti tion. 



The dispute between the bankrupt and Mrs. Peterson is easily 
resolved. The undisputed evidence before me is that the banY.rup~ 
t~lephoned Mrs. Peterson two days after the voluntary petition 
was filed and advised Mrs. Peterson that the bankruptcy had been 
filed. Section 17a(3) (ll U.S.C. §35a(3)) provides that a 
discharge shall release a bankrupt from all debts except those 
that: · 

.have no t been duly scheduled in time 
for proof and allowance, with the name o~ 
the creditor, if known to the bankrupt, 
unless such creditor had notice or ac tual 
knowledge of the proceedings in bankruptcy. 

The result of the foregoing statutory langua ge is that 
actual knowledge is the equivalent of proper scheduli~g and 
results in a discharge of the indebtedness due the creditor. 
lA Collier on Bankruptcy Section 17.23(5 ). The result is that 
Mrs. Peterson is discharged in this bankruptcy proceeding by 
reason of the original discharge. 

The bankrupt's application with regard to Rotert Bros., 
a partnership, is different. There is no evidence before me to 
disclose that Rotert Bros. received actual knowledge of the fi ling 
of the bankruptcy petition until June 5, 1978, at which time a 
suggestion in bankruptcy was filed in an action ins:ituted by 
Rotert Bros . against the bankrupt in the District Court of Platte 
County, Nebraska. That action had been instituted february 2, 
1977, prior to the filing of the voluntary petition . This state 
court action was brought alleging a breach of a lease agreement 
by the bankrupt and her business partner, Mrs. Peterson. The 
evidence before me discloses that from February, 1977 , through 
August of 1977, the bankrup~ was an alcoholic and was dr1nk!ng 
durin~ that period of time. The evidence further dis~lcses th3t 
from April, 1977, to the date that she filed bank~uptcy, the 
bankrupt did not hear anything regarding the Rotert s~os. !a~su1t 
and apparently forgot about its existence . The banKrupt cesc~ibes 
her condition during this period of time as one of high ar.~ie:y. 

In this district, In Re Benak, 374 F.Sup9. U99 (D. Neb., 197~) 
controls with regard to the question of amendment of the schedules. 
Specifically, Benak dealt with the question of the ?roprie~y of 
the amendment of the schedules after the six months ' period from 
t he first meeting Of creditors had elaosed oursuan: to §57n o~ 
the Act (11 U.S .C. §93n). Benak concludes that it is no t 1~pro~er 
to allow an amendment after~six :1o~ths' period had ela?sed 
if exceptional circumstances exist. "n general, those exce~tior.a! 
circums tances require a no-asset case, no fraud ~~ intentional 
laches and omission through mistake o~ inadvertence. Consideration 
should be given to the time of the runnins of the six ~o~ths' 
period and the application to amend . 

However, since October 1, 1973, another consideration has 
become important. On that date, the Bankruptcy Rules became 
effective. Bankruptcy Rule 203(b) provides: 

"If it appears from the schedules that 
there are no assets from which a dividend 
can be paid, the court may include 1n the 
notice of the first meeting a statement to 
that effect, that it is unnecessary to file 
claims, and that if sufficient assets become 



available for the payment of a 
dividend, the court will give further 
notice of the opportunity to file claims 
and the time allowed therefor." 

Thus, between subsections a and b of Rule 203, the court is c;!\'er. 
the option to advise creditors of the necessity of f!ling clairr.s 
at that time or of the right to wait to file a claim until notif!ec 
by the court that there are assets. See the option provided in 
Official Form No. 12. 

In the present case, the notice of first meeting which was 
sent to creditors provided the following language: 

"It appears from the schedules of the 
bankrupt that there are no assets from 
which any dividend can be paid to creditors. 
It is unnecessary for any creditor to file 
his claim at this time in order to share in 
any distribution from the estate . If it 
subsequently appears that there are assets 
from which a dividend may be paid, creditors 
will be so notified and given an opportunity 
to file their claims." 

At no time during this bankruptcy proceeding was any notice 
given to creditors that there were assets available and that 
c reditors must file their claims. As noted above, the case 
was a no-asset case. The result is that there n ever was a 
deadline for filing or proofs of claim and th~ creditor Rotert 
Bros. was not prejudiced thereby. 

In Re Benak , s(pra, relies on cases such as Robinso~ v. 
Mann, 339 F.2d 547 5th Cir. 1964). In that case, Judge 9el! 
(now Attorney General Bell) suggested that relevant cons ~ deraticns 
were the circumstances attendant to the failure to have c-:-J.s!:·.all:: 
listed the creditor, the degree of disruption to the es:ace a~d 
whether any creditor i·ncludin;:: the omitted credi~or l<cu~c te 
prejudiced . 

Combining the teachi ngs of Benak with Robinson, I =onclude 
that this case was a no-asset ca~here ~~as no fraud or 
intentional laches on behalf of the bankru?t, the emission 
was due to inadvertence, there will b e no disruption to the 
estate by the amendment and that no creditor will be pre ~ ~diced 

by the amendment. Rotert. Bros. itself , of course, will be 
~rejudiced but to no mor~ degree than any other cred~tor who is 
confronted with the discharge in this bankruptcy proceeding . 
ln addition, the application to amend was filed reasonably p:-ocptly 
and with out undue delay. 

The conclusion resulting from the foregoing is :ha: the facts 
appeal to the equitable discretion of this court and the amend~en t 
will be allowed. 

Upon the filing of the amendment and the payment of the fil~n~ 
fee of $10 . 00 , the separate order which wil l be entered will con
stitute a discharge of the indebtedness of the bankrupt to Rotert 
Bros . , a partnership . 

DATED: January 9, 1979 


