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MEMORAN DUM OPINION RE REQUEST FOR RELI EF FROM STAY 

Fi nal hea r ing was held on February 11, 1986, o n the Motion for 
Re l ief f r om the Automatic Stay filed by-the Federal Land Bank of 
Oma ha. Steven Turner of Baird, Ho lm, McEach en; Pede r s en, Hamann & 
Strash i m, Omaha, Nebraska, appeared on· b e half o f the Federal Land 
Ba nk . Mi c hael Heavey, Omaha, Nebraska, appeared on behal f o f t he 
debt or, 

The debtor operates a f eedlot and row crop operatio n o n 320 
a c res of land in Har l an County , Nebraska. Approximately half o f 
the l a nd i s in crop and ha l f of t he land is used for the f~edlot 
o peration, with i mprovement s . 

The d ebtor fil e d a Cha pter 1 1 petition on April 17, 198 5. He 
ha s remained in possession as debtor-in-possession since tha t 
date . 

The Federa l Land Bank has a claim of $258,084 .89 as pf 
Apri l 17, 198 5 , wit i ntere s t accruing thereaf ter, if permi t t ed 
under §506 o f t he Bankrupt c y Code, in the amount of $89.96 per 
day. The Bank ' s claim is secured b y a real estate mortgage on the 
320 a c r es. 

The f ee lot is c a pa ble of ha ndl ing 6,500 head of c att l e . 
Exper t t e st i mony w s a dd uced b y both partie s c o nce r ning t he proper 
manne r o f va l uation o f the f e edlot and concer ning the speci fic 
value o f the f e edlot. The Federa l Land Bank's wi t ne ss provided a 
wri t t en apprai sal , a nd after camp ri ng the f eedlot i n ques t ion 
with several fe ed l ots wh ich had s old in the las t seve ra l years, 
gave h is o pin ion that t h is feedlo t s hould be .. valued . at $10 per 
head o f ca t tl e whic h cou ld be hand l ed by t he o pe r a t i o n. I n other 
wo rd s , he va l ued the f eedlo t at $65,0 00 . The remai nder of t he 
l a nd was v l ued a t $8 5 ,0 00 , for a t otal valua t io n of $150 , 0 0 0 . I t 
"~' s hi s opini o n tha t the l a nd and t he f eedlot ha cl dccl inec1 in 
va lu e C1 prox imately 1 % per Ii10 nth d uring 1 98 5 . 
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The witness for the debtor agreed that the feedlot should be 
valued on the basis of a per head calculation~ floweve r , it was 
his opin ion that $46 per head would be a more a ppropriate figu r e 
to us e in attempting to determine the f air market value of the 
operation. I f the Court would accept h i s v a luation, the feedlot 
would be wor t h $299,000 a nd the land worth $85,0 0 0. Therefore, 
the total value of the property would.be $384,000. 

Both parties agree d t hat the Federal Land Bank as a 
posse ssory security interest in Federal Land Bank s t oc worth 
$ 12,500. This amount needs to be added to any valua tion f i gure to 
determine the total valuation of·the .security held b y the Land 
Bank. 

From the evidence presented, the Court determines that t he 
Federal Land Bank stock is .worth $12,500 • . The l a nd i s wor t h 
$8 5 ,000. However, the Court is not bound by the va~uation 

testimony of the experts and does not accept the conclusio n o f 
e i t her exper t with regard to the per head value of the operation . 
Neither witness provided adequate justification for t h e valuatio n, 
al t ho ugh both witnesses testified concerning the same compa rable 
sales. The three comparables used. by the a ppraiser for th,e 
Federal Land Bank included per head valuations of $50, $3 5 and 
$2 2. The appr aiser then adjusted those prices for severa l 
f ac t qrs, including time of sale, location, size, improve ments, 
qua lity and terms . · After making the var ious adjustmen t s, he 
determined tha t this property was worth $10 per h e a d . 

The witness for the d e btor criticized the various ad jus t ments 
and comparabili ty of the various sales used by the first 
appra iser . It was his opinion t hat statewide feedlots s hou l d sell 
for $46 to $50 per head. 

·This Cour t believes that the market value on a per head basis 
is somep lace between $10 per head and $50 per head. Ba s ed upon an 
analysis of the written appraisa l and t he testimony by both 
a ppraisers, the Court determines that the fai r market v a lue of the 
feedlot with improvements, on the basi s o f a per head price, is 
$2 5 per head'. Using $ 25 per head and 6, 500 head capaci ty, the 
f air market value is $162, 500. 

The value o f all of the secur i t y for the clai m of t he Federa l 
Land Bank is $26 0,0 00 a s of the d a te of hearing. The evidence i s 
ho t ly d isputed 1i t h r gard t o whether or not t he land va l ues and 
the v a l ue of the feed lot has decl i ned si nc e the da t e t he initial 
pe t i t i o n Has f i·led, Apr il 1 7 , 198 5 . Th i s Court accept s t he 
evidence t ha t t he land va l ue has dec l ined a t a rate of 1 % per 
month since ~pr i l of 1985. It i s o b v ious from a rev i ew of the 
numbe r s t ha t t he Federu La nd I3 a nk \vas f u ll y s e c ur d as of t l e 

a te th e pGt i t i o n w s filed . I t , t herefore, has a ri9ht to 
~ccrui ng i n t er<2s t on it s c lilim pur s uan t to '5 506 ( b ) . Su c h c1cc r uing 
1n t e res t e g ua ls a prrox i 111 <:1 t e ly $2 7 ,0 00 as of .t he dote o f t he 
hear ing and, wh e n such int r -st is added to t he c l airn of 
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approx i~ately $258,000, i t is apparent that.the Fed~ral Land nank 
has moved from a fully secured position to an undersecured 
osi tion. 

No offer of adequate protection has been made by the debto r 
beci se the debtor's posit ion is tha t there is an equity c ushion 
wh ich adequate l y protects the inteFest of the credi t or. As s t at d 
abo ve , this ·court finds tha t there is no equity cus h i on. 

Conc l usions of Law 

The debtor does not h a ve e quity in this proper ty . The 
part i es have agreed that the propert y is necessary for an 
e ffective reorganization. Therefore, relief shal l not be granted 
p u rsuant to §362(d)(2). 

The interest of the creditor is not being adequately 
protected. Interest on its claim con t inues t o accrue at the rat e 
of $90 per pay and the land continues to decline at approxima tely 
1 % pe r month. The debtor is required to provi de adequate 
p ro t ection o f t he creditor's interest . For purposes of thi s ca s e, 
s u c h a dequate protection must consist of a p ayment o f the a ccr ue d 
i ntere s t fro m the date of filing the pe t it i on and cont inu i ng 
p ayment on a monthly bas s of such accrued i nterest. In addit i on, 
such ade quate protection require s that the loss of v a l u e to t he 
r e al estate of 1% per month must b e provided for by the debtor . 
Ther efore, an appropriate ~dequate protection paymen t c6ncerning 
the decl ine of v alue of t he real·estate wbuld equal a payment of 
1 % of $85,00 0 or a payment of $8 5 0 for the mont h of February, 
1 986 , and a simi lar amount each month thereafter. 

Since i t was unc lear unt i l the i ssuance of this opinion, 
whe the r or not the i n t e res t on t h e d ebt wo~ld be permitted t o 
a c crue pu r suant t o §506(b), the debtor should be granted some time 
t o make t he appropriate payment to bring the Federal Land Bank to 
i t s fully secured po sition. 

The a u tomat i c stay i s modi f i e d pursuant to §362(d)( 1) as 
f ollows : 

1 . On or bef ore May 1 , 1 986, deb tor must pa y t o t he Fede r al 
Land Bank an a mou n t e q u i valent t o 1% of the alue o f the l and 
whi c h i s not use for the feedlot. Such p a yment o n May 1 must 
inc lude thr ee month ly payments of s u ch percent age amo un t.' Those 
months a r e Febru a ry, Marc h a nd Ap ri l of 1 98 6. The a moun t for 
Feb u a ry i s $ 8 50 . The am u nt f or f uture months may be calcu l a t ed 
based upon t h e dec lining v a l ua t i on. 

2 . On t he f i rs t d u y of J un e and on t h e fi r st. cl <:~ y o f ea ch 
rn on h there fte r , t h o debto s ll 11 !lla k e t h e ap p r opriate 1 1 p y lllcnt. 
to th e La nd D.:~nk . 
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3 . On or before May 1, 1 986, the debtor shall pay the Land 
Bank t he amount of the monthl y a c crued interest, calculated o n 
$258, 0 84 . 89 for the months of February, March and April of 1986. 

l 

4 . The i n t e rest which accrued from April 17 , 1985, t o 
January 3 1 , ,1 986 , may be paid by making equal monthly ins t allments 
beginning on June 1, 1986, and continuing for a period o f nine 
mont hs un til paid in full o 

5. On June ' 1, 1986, a nd on the fi r st d~y o f each mon t h 
ther eafter, the debtor shall make a payment to t he Land Ba nk o f 
the mon thly accrued interest for the preceding mont h. 

6. If any of the above -listed payments are not made on t h e 
required date, time being of the essence, ' an order for r e lief from 
the automatic stay shall be entered by thi s Court upon r ece ' v i ng 
affidavit evidence from the Federal Land Bank qf the nonpaymen t. 
Such order shall be entered ex parte and without hear i ng. 

~ ( . 

7. The automatic stay remains in effec t between the d ate of 
this opinion and May 1, 1986, pendin g the appropria t e ~ayments. 

Separat e journal entry to follow. 

DATED: March 31, 1986. 

BY THE COURT·: 

'' 

Copies mailed to: 

S teven C. Turner , Attorney, 1500 Woodmen Tower, O~~a, NE 68102 

Michael W. Heavey, Attorney, 30 0 His t oric Library Pla za, 
1823 Harney Street , Omaha, NE 68102 


