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DE TO 

MEMOR DUM OPI ~ ION 

~h 1 s ma tt_r c ame on f or a hP-ring o ~ul y 3 1, 1986 , i o~: .a , 
:; "=:-..... .:- ::iS ~ 1 '-1 :_) ' n <:1ulti_ le n o t io .s f i l ~.?d y the [h.rt i ec hert::i n ;::n.:i 
th e hear ing s we~e c o n s o l 1dated . J~ "ith A. Sp indl _r o f Dix n , 
Dixon & Min a han , P . C., Omaha , N b r sk - , appea r e d f or t . e Arcadia 
Stat Ba nk. Car l R. Nelson, d ebtor - in- possessio n , a p pe r ed a. ~ 
re~re sen ted hi ms e_ f . ~r. Ne lson h pr vious ly f il e d some of h is 
ex h i bits in the court f ile a nd atta e d t hem t o v a rious p l d i~gs . 
T~ e Co ur t ~ a s r_v i e~ r the evid nee pre s n t ed a t the he~ri ng , 
-:t rg~~ ~~ :1 t s o f c o u .. se l, t ~1e br ie f o f t he -.!\r c u.d i , st- te TJan k 1!1 ' .... .1s 
• 3 sed i t s dec i s i o n o . a co~ 9lete revi e w of chc plead i nJ 3 , 
i nclud 1ng th~ f o l l owi ng: 

A. Th e debtor - i n - poss 9S ion's t ~o basic r e g e sts : 

( a) Fili ng #17 7 [ Ar c d i a Sta t e Ba nk ' s ] Res · sta nce 
to !·lo ion f o r Exped i t ed He ring f or Us e o f C"tsh 
Col l a t e ra l a nd Req ues t for Ad e q uat e Pro t ec t io and 

ro b ' tion of se o f C l la t e r a . 

(b ) Fi l ing # 2 1 2 [ debto r - i n -posses 3ion'~J Obj ection 
to Resi s ta nce of d e b t o r ' s Mo tion for Exp _d i t ed 
Hea ring for Use of C s h Col l a t e r al and [ debtor -i n 
possess i on's] Re sis ta nc e to Arcadi Sta t e 3an k 's 
:-1 o ion or Re quest f o r P,(' equ t_ ,~ Pro t _ io: dnd 
Pr ohi b it i on of u ~e of C~ sh :ella _ral . ( no 
e z~i8it s 3 Lt chnd ) 

( 2 ) r.~ _ .!L_l6_1 __ _ [_ilr· ~t_g~- L _;1=:_!_?,0_~:-: ·~~':~·-··r ~ s ]_J·1_:> .i.nf1 __ fcr.· 
Jr:_:•:_.:.:._t__~ ::_.C}I_:.rh ~ <'d_~'· ..... .:tr i !: 'J _L :r·· :_ fun -· !_ .. ~ .. -· .r.J! tr1 1l i!• n ,)-

~-._ , ., . '..lr·l t · .· ,. .. \<1 1 - C·'~t'·! . t . : · ·t _· !_l l ! i1 · : ·J.-... : \' , Jr · · ~: 1t\ 
- - -
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( a) Fil ing # 1 78 [ Ar cadia Sta te Ba n k ' s] Mo tion t o 
Dismiss Debto r ' s Mo ti o n f o r Ex pe d i t ed Hear i n g for 
Fi nal De t e r~ inati on of Va l idity of Security 
Ag reeme nt and Requ e s t f r Sa n ctions (no ex h ibits 
3tt h ed) 

(b) F i l ing # 2 11 [ deb t o r - in - pos sessio n's] 
Res i s t anc e to Mot i o n t o Dismi ss de b tor 's Mo tion for 
Ex ped ited Hear ing f o r Fina l Determ ina t ion of 
Va lidity of Sec urit y Agreeme nt and Reque st for 
Sanctions (inc ludi n g d e b tor's at t a ched e xh ibits A & 
3 ) 

B . Th e Arcad ia State Bank 's two b a sic req ues ts : 

(1) F il i n g # 1 79 - [ Arcad i a State Ba n k 's ] ~otion t o 
Appoi nt Tr ust e e and Reques t fo r ~x ped i ted Hea r ing 

(a) F i l ing #2 1 9- [de bto r-in- posse s sion 's] 
Resis tan c e to Ar c a di a State Ba nk' s Motion to 
Appoi nt Trustee a nd Reque s t f or Ex p e d ited Heari ng 
( n o exhibi ts attach e d to mo t ion bu t see also 
s epara te F'l ing #2 2 0 a ff idav it of debtor- in 
possess i on) 

( 2 ) Fili n g #18 0 - [ Arcad i a State Ban k ' s] ~ot ion for 
Re li e f fr o m the Au to~at i c S t a y 

( a ) No form a l " r e i s t a n c e " '"a s f i l ed to i t s mot i o n 
but s ee sepa r ate F il ' .g s #2 17 & #218 - af fid a vits 

(b) On Augu st 4, 1 98 6 , Fi lings #22 9, a n affidav it 
of debtor- i n -poss e s s ion, and #23 0, a n a ffid av it and 
appraisal of persona l p rope rty, we r e f iled a f t e r 
the hea ri ng without l e ave of Cour t a nd wi l l not be 
c o ns ide red. They appear to r elate to a " motion f or 
relief" but it c annot be de7-.e rmined whe the r it's 
the mo tion o f Arcadia S ta t e Ba n k or th e Trave l rs 
Insu r a nce's motion which wa s heard t he same d ate , 
l ater sustained , and wa s a ppea l e d by debtor . 

F I N ~I NGS OF FACT 

This d btor-in- po s ession i s an Arcadi , . ~ br ka, f arme r 
~hose d ispu e s wit h th is c red i tor h v e be come me mo ri li zed in t h e 

t a te and t he f e ' era l ou rts ' l i er tur e . A_ the t·m _ of h is 
t :.. l ing th i s Chaptc: r· 1 1 cas·~ , .r deb t-or l .1d bee n a L 
years a nd h ::H-:1 a r_J r~ i n Cl l• i l i_v . -. ~;Ln ·.~l.: 0i·· · r e1'; o n in a l 

~r; r f or 36 
'Y Coun t y . 

. l' ,_ f • .. ~I ! . . "·. l · (-' (1 ' 11.': :~ 1. 1 ... ' 1 f ~ li )~·- · ( '' -: ~ . : ~ ( . I t t . . 1 \ ! ' r~ ... ~ · \ i ~ ~ ~ ·. ( ) 1 ' ,' 
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~ere attach ed a s Exhi bits A & B t o t he e f e ndant ' s Exhi bi t # 1 . 
Ex h ibit A is a 9 2-day p romi sso r y note n umbere d 1 067 4 i n t h e amo un t 
of $6 , 84 4.51 wit h a r efe r enc e t o a secur it y agree r e nt d t ed March 
6 , 1978 . It prov ided fo r 14 % in te rest per a n n um f rom t he d te of 
t he not e an with interest t the r ate o f 16% pe r a n ~um f rom 
mat u r i ty unt il a id . Exhibit B i s a 9 2-d y promi s s o ry note 
nu ~ be r e 10675 in the amou nt of $ 3 ,7 8 2 . 9 2 with a ref erence to a 
s e curity ag ree~ n t ated ~3rch 6 , 1 9 78 . Thi s no te also p rov i aed 
f o~ 14 % per annum on t he unpaid b a l a c e fr om t he da te of Sept e mb er 
3 1983 , wi t h i n t eres t th r eon at t he rat e of 1 6% per a n num fr om 
~atu ri ty unt i l pa id. 

On o r about Mar c h 6 , 1978 , Car l ~e lson e xe c ut ed a nd del iv _ r ed 
to t he Arcadia State Ban k a doc u me nt en tit led " Fi na nc ing State e nt 
~ nd Security Agreemen t ". copy of s i d document was a ttache d a s 
~z~ i b it C to t h e d efendan t ' s Exh ib it #1 . By thi s documen t the 
de~ tor gra ted t o the Bank a s e c u ri t y i nteres t i n a l l eq u i me n t 1 

31 - f ~ ~ m pro d u c ts i nclud ing bu t not l i mi t ed to crops, li v~ t a c k , 
sup pli e u sed or produced in farm i n g o~c rat i o n s, c o tract r ights , 
a d a ccounts now owned o r he r eina fter a cqui re ' . There i s no l e g a l 
de s cription o n this docume nt . 

On or about Mar h 10 , 19 78, a fin a nc i ng stateme nt namin g _ar l 
:; c so s deo tor an t he rcadi Sta t e · Ba k , as s e c u red par ty '" s 
f i lGd wit h the o ffic e of the Cou n t y Cl r k of Vall ey Count y , 
~ ~b ra k 1 a s F i l ing No. 42 59 and f ~ l ed with t he . e br ska Pub l i c 
Se rvice Com. is s ion o n ~a r ch 2 , 1 9 78 , a s F ' l e No . 41 48 . A c opy of 
s id fi na ncing statemen t wa s t tach e d a s Exh ibit E to d ef e nda nt' s 
=:x"libit #l . 

On Apr i l 20, - 1 981 1 Carl R . Ne l son exec uted a nd de li vered a 
s e cur ity agreeme nt to the Ban k . A cop y of t he security ag reeme 
was attached as Exh ibit D t o d e f e nd nt ' s Exhibit #1 a nd r e f rr e d 
to a l l equipment , includins but not l i mi ted to a ll farm e q u i pme n t , 
tracto r s , machine r y a nd impleme nts , a ll farm prod uc t s , in luding 
bu t not l i mited to crops , l i ' .r~::>t ock , a nd suppl i e s us ed t o produce 
i n fa rming opera tions , a l l con t r a ct ri g h ts , and a c c ounts. 

On or a b out April 20 , 19 2i , a fi na n c ing s t a tem e n t nami ng Carl 
\e lson a s debtor a nd the Arcadia Stat e Bank as secured par t y w ~ 
fi l ed wi th the Off i ce of t he Co u nty Cl e rk o f Va lley Count y , 
:;Gb r- s k a , a s fili n g No . 59 - 2 5 .:md v1as fil e d wi h the Ne b ra k a 
?~: '-J l i c Se rvi ce Comm i ss i o n on or a bou t : p r i 27 1 1 9 81, a s Fili 
\s. 26 0 4 0 . Copy o f sa id f i nancin .,t.'l. ·2mcnt was a. tt a chv' to 
~~ f e n an t ' s Ez hibit # 1 s Ex hibit D. 

IJn o:· :t: o t :'-1 ··::- ch 4, 1 98 3, 2 co-t~'-i:~ u1 . i 0 :l "'nt<r'1:·n · 
! . • i .. •J iri · ; U t'.' orirl · .. ,l l f in a nc i 1q s .iLE:'P.1C:!1t h r·; d!.·i :1 -=' il!_· >Ju . ·12 cleo 
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On or bout December 5 , 1983 , t h e d btor fil ed fo r r e lief 
und e r Chap ter 1 1 of Ti t le 11 , Un ited States Ban k ru p tcy Code . At 
t he time of the fi ling, debtor was represente d by coun se l, Mi chae l 
Hea v e y. Th e debtor fil e d an app licat ion for authority t o gr a nt a 
po s t - p e t ition lien this same da t e. Arcadi a Sta t e Ba k fil ed a 
wr i tt e n r e si stance to both mot i ons on December 16, 1 98 3 , and bot h 
~otions ~ere wi thdra wn Decem b e r 22 , 1 9 83, and January 6 , 1984. 

Ea rly in t e c a s e , Januar y 11, 1 984, Arcadi a State Ba nk fi l ed 
i t s first mo t ion for rel ief fr om the au toma tic stay . On or abou t 
~a uary 30, 1 98 4 , , a prel im inary hear ing was he l d and the BanK' s 
~otion was s ust a i ned b y the 3ank ruptcy Cou rt. Mi chael He ave y 
repre e nted t h e de b t or; Cl i ft o n Je ssup repre s ented the Bank. 
Evidence was e n tered t hat t he debt due Arc a di a Sta t e Bank u pon t h e 
da te of fil ing was $ 1 0 3 ,17 4. 8 1 and tha t t he deb t due at the da t e 
of this hea ri ng was $10 5, 50 1. 6 2. T e a ff ida vit of Leo Wolf , an 
OrJ , ~ebraska , a pprai s er established t h a t the va l ue of t he 
c o l l t e r 1 i n wh i ch the Arcadia Stat e Bank h a d a s e ur it y i n t erest 
~as $1 03, 190 as o f J nu a ry 5 , 1 98 4 . Th is total va lue incl uded 
$ 62,8 75 for mac i ner y and equ i pment, $ 36,155 f or live t ock, a nd 
$ 4,16 0 f o r feed. As of the da te o f fil i ng o f t he pet i tion , t he 
v al ue of the col l atera l e x c e eded t he d e b t d ue the Ba nk b y o n l y 
Sl6.19 . Evi d nee int r od u c ed also wa s tha t no pa yme n ts had been 
r e~ itted to the Bank si nce f il i ng . Mr . Heavey argued t hat wit h a 
sale of some a~ se t s a d p a ydown o f the d eb t , an i ncre se i n th e 
h e ~ d , and the debt or's using his ve te r a 's be nef its, there wo u ld 
b e adequat e protec tion for the credi t o r {de f endant 's ~xh i b i t N3 , 
a ttac men t D, page 6 , li nes 3 - 14-transcr ipt of Janua ry 30 , 1984 , 
re li e f heari ng . ) 

Judge Crawfo r d gr nted reli ef to t he Ba nk. The d btor wa s 
u ns u c cessful i n his atte mpts to obt a in a stay of the r elief order. 
On M rch 21 , 1984, a motion to withd raw wa s fil e d b y eb t or's 
at torney , Michae l Heave y . On Apri l 1 0 , 19 8 4, an o rd e r approving 
t he a p poi ntment of Bruce Abr aha mson a s debtor-in-pos s ession's 
a ttor n ey wa s e nte r ed . 

During t he p e nd e nc y of the deb t o r ' s ppeal of the r e lief 
o ~der, Arca di a State Ba nk obtained a s u mmary judgment order in 
repl e v i n a ga inst the debtor . Th e debtor at t he repl ev in h eari n g 
r a ised the issue that o n -ha l f of the propert y wh i ch Arc dia 
c l a imed as co l l ate ral wa s own e d by J erry Nelson, t he d e btor ' s son . 
. \ jury verd i c t Has e n t e r e d o n Jan ary 17 , 1 985 , v-1hereby t h e jury 
fou nd t h t J er ry Ne lson d id own o n e - h lf of t e colla ter l. 
~ - cadia Sta t e 3a n k a ppeal e t his jury verdict t o the Nebraska 
3L.. r e me Court . 

On o r a bo ·J t :-i y 9 , 1 c ~·6 , t he ~. broska S pr 0m _ Cou rt r ·?V"rs8d 
- ·- .-. _i u r y v e rc: ~.:t :1 n 1 r ·~ r.l il: ·: .~ d h,-~ r r· [; l r>vin , , ir) 1 o t h r D i st:r i c+: 
;~· ~ !~· t of: \' ~ lL ·-.: '_. ' (' r t~· fur :1 f i :l.J i n r! t' kt · ;\ r:c1cli a ~t-:1te Jlri f l k 'nl ,l . .' 
··· : . - :t: · d ~- -· , · <;;s · ~~-~ l -_,r . cd ·h :.' ·:n l :1 ·· ( ·r 1.l ( : ; •'\' :1r \. · r1. L l S ! . Ji t~ :' .. r1 1: 
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During t e pendenc y o f Arcad 1 St a te Ban~ 's ppea l of t he 
j ry verd ict to t h Nebras k Su p r eme Co ur t, th e United States 
Dis t r ict Court for the Di st r ict o f Ne b r a s ka r e ver sed t h e Janua ry 
30 , 1 984 , dec is ion o f t he Bank r u ptc y o ur t gr an ti ng r e li ef t o t he 
Arca di a st . te Ba k . Ho ·~,e v r , ri ng t h e pend ency of th t a ppeal 
to the :eder~ l Dis t r ict Co urt , the d btor 's ,t t o r ney , Bruce 
Ab raha ms o n, and t he Arca d ia t a t e Ba nk ~e re at t em~ting to 
~ego ti a te a w r ko ut . Mr . Abr· h amson f il ed no ice s of i n t e n t to 
se l l c e r tai n i t em s o f prope rty. Co uns 1 for t h e Ban k i n d icated 
t ~ - t du r ing t h c ou rs e of th e ~egotiation s Mr. Ab r a , mson 
forwar .ed t o h r check s in the amoun t of 51 5, 865 . 03 as rroceeds of 
the Ba . k ' s colla t e ra l. 

On Ap r il 9, 1 9 7 4, a nd June 7, 198 4 , the de b t o r-in -posse s sion 
cl l med t hat he endorsed and d eli e r ed t o h is attorn e y s , Mi chael 
H0av y and Bruce Abraham s o n, checks t otal ing 516, 3 41. 9 2 ($ 476 . 89 , 
3 ~, 7 24.90, $ 7 ,84 0 . 13 :1nd S3, 3 ) o b e pl:1 ced i n t he " de b t o r -i n 
~Js~ess i on accoun ~ ·· . ~r . Nelson de-er b d the turnov er o f chec ks 
?.s a " con p ir c y " be t·.-~ee r. hi s a ttorn ys a n d the Ba!!k 's at torn e ys 
"':l d vio la ti ve of the Ban. ru ptcy Co e . !Je o tor -in - posses s i on 
in ti a ted t h at h is r el ti o n s ip wi th Mr . Ab r hams o n , hi atto rney , 
deter iora ted a t t h a t point. 

Negot i0t io s for a workout wi t h t~e b nk t erm ina t e d whah t he 
d ebto r -in-. o~s es s· on , a g a inst t e aavi c e of his ~ounsel , Mr . 

---... :\:,r h ms o r., institu t ed a t r uth- i - lend · ng su i t ag::1i n s t t h e 1.rc J. ia 
.State B<m k d u ri n g the fal l of 1 984 . Br':.lce · .brar~ s on fil ed "'o r 
l eav e to wi t hd r a•,., as cou nsel o l 1o vember 2 , 198 4 , and no 
appearan c e of a ny oth e r at t n rn Ey hus b ~ n fi l e~ si n c e tha t time . 

On or a bou t Janu ~ ry 14 , 1 9 8 6 , t he ebtor f i l e d a mo ti on for 
r eco n i de r ation ~f cl a i m an / or wrong -u l setof f a llegi ng r ecov e r y 
of da ma ge s p red icated upon t e p y men t t o Arca d i a as an u n secu r ed 
cred i tor wh ich h a d fai l e d to pro per ly ~e rf e c t it s secu r i t y 
interes t . Th e Bankr u p tcy Cou r t o n o r a out M r ch 22 , 19 8 6 , 
i nf ormed t h~ debtor t h a t any suc h act ion to c ontes t t h e va lidi ty 
of Ar c adia S tate Bank's secu rity agreement a nd fi na ncing stat e ment 
mu st b brought b e f ore the Cour t b y an dversa r y proceed i n g . 

Thereaf t er o n Ju l y 3 , 1 986, d btor fil ed h is motion for an 
u rgent ex pedited h e ar ing on the use o f c a sh co l late r a l a nd his 
sec ~nd mo ti o n for a n urgent expedi t ed heari ng o n a f i n a l 
. e termi nat ion o f t h e va l i d i t y of a s c u rity a greement. On J ul y 16 

. , r c3d i_ S ~. a t e D . n k fi l ed a resi s t n c •2 t o t- h e d e b tor' s moti o n f r 
3n e z edi ted he a r ing for th use o f c ~ sh co ll ate r a l - nd req uest 
~ 0 r ;-_ d c r:1 u , t .-~ . ... o c c t i on a n d p r h 1 i t ion o L t h (:: u c.--~ of co l a t e r l 
~ :~ .:: , ,: . o Li. on t o .:.. s m i "' s L h c d b t o r ' ;:.; no t i 0 n for c x p o d i t ed l-H:: c r i n g 
r :· r: :" 5 r. ,-t 1 :' . . ~? r :r i n - t i () ! . 0 f v .:t l j_ d i t '! l ~- :::: · , c 1.: r i r. y c l g r ,_ m (' n t ~ a n cl 
:· .. : :· s t .o :~ :-- ~lT~ct- ~o n:~ , t r(' rto ti ) ~\ n .q·p ~ n- c1 t___· •: st1c .1n d d 
· ·.- . : _, 4.· ! - .~:·:~"· · ·· d ~ •_ t) {j ~1 ~·_.-t: i i l CJ , .ln(1 , :-:. :... ~ .. ~..:cJ:t ---: ~:1ot i r)n f { ) f" rl·l i r:: ~ ~ fl 
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At the h e ar ing o n J uly 31 , 1 98 6 , the Ar cadi a State Ba n k ~ 
p re s e n t e d, b y af f i d avits, evid enc e of i ts v a r iou s s e c u rit y 
a g reeme nts and o f the d e bt owed t o t h e Bank upon t he fil i n g of 
thi s case (Dece mber 5 , 1 983 ) i n the a mount of $1 0 3 , 17 4 .8 1 . S inc e 
the comme ncemen t o f thi s c ase t he Bank r e c e ive d $15, 8 6 5 . 0 3 i n 
p aymen t s ( S 4 , 72 4 .90, $ 7 , 84 0. 13 and $3, 300) f rom t h e d e bto r. As of 
Ju l y 9, 1 98 6, t h e d ebt due t he Bank was $8 7 , 30 9 . 78 . 

Th e aff i d avit of the Ba n k ' s a ppr a iser , Le o Wo lf, ( de fe n d an t ' s 
Ex h ib i t #2 ) es tablished tha t h e had i n it i a l l y a p pra i s e d the 
d ebtor 's proper t y o n J a n uary 5, 1 98 4, and a g a i n on Ju ly 9 , 1 98 6, 
and July 28, 1 9 8 6 . Mr . Wol f had b een a b le to inspec t o n t he l a t e r 
d a te s all o f t h e ori g i nal equipmen t exce p t a J o h n De r e 201 0 g a s 
tractor and l o ade r ( o r i g i na l l y valued a t $4 , 5 00 ) wh ich debtor had 
s o ld. The a ppr ai s e r indi c a ted t h a t there h a d be en a 1 5 % d e c l ine 
in val u s ince J a n ua r y 5 , 1 98 4 , a nd he a nt i ci pate d a con tinued 

e cl i ne o f 5% u n til t he e nd of 1 986 . The ave r age cost to c o nd u 2t, 
c le r k, and p r omote an a ucti o n of t h e p e r son a l prope rt y woul d be 5 % 
of the s a l e s pr i ce of the ma c h i ne r y a nd e qui pmen t a nd 3% o f the 
s al e s price o f the li v e s t ock. In the opini on of · he Ba nk ' s 
a p pra i se r , t h e to ta l f a ir marke t v al u e o f t h e c o l l a t e ra l in wh ich 
t h e BanK h a d a s e c uri t y i n t ere st as o f J uly 28, 1 98 6, wa s $8 6 , 1 7 9. 
Th is amou nt i s bro k en d o wn as foll o ws : 

~a chinery a nd q i p me n t: 

f eed: 

li vesto c k: 

tot a l 

J a n u a r y 5, 198 4 

$ 62 ,8 75 
(inc l udi ng John 
De e r e t r a c tor 
a nd l o ade r 
$ 4, 500) 

4 f 1 6 0 

36 , 155 

$10 3, 1 9 0 

J ly 28 , 1 8 6 

$ 49, 619 
(exclud i ng J o h n De e r e 
20 10 trac t o r and 
l o a d e r x 1 5% d e p r e c i 
ati o n) 

none l i s t ed 

36,560 

$86 ,1 79 

De duc ting the value o f coll a t eral from t he d e b t i n Ju l y , 
1 9 8 2 , s hows tha t the d e btor ha s n o e q u ity i n t h e c o l l atera l - -
5 1,130.78 ( $ 8 7, 309.78- $86,179 = $1. 1 30. 78.) Ho we ver, the debt r 
p re sente d evid ence t h a t h e is h o l d i ng $ 4 ,7 9 4 . 88 in che c ks wi t h t h e 
na me o f t he Ba n k a nd t h e d ebt o r as p y e es , wh i c h a mo u n t s repre s nt 
pro c e ed s f ro the s al e of c o l l at e r al in wh i c h t h e B nK c l a i ~s 

s ecurit y i t e r e s t . Add ing th i s amo un t to t h e o t h er asse ts mea s 
t . e d eb t o r d o e s h a ve a ssets wi t h a v "i lu e i n e xce s s of the Ba n k ' s 

and , th r e fo r e , has e q u i t y in t h e a ss . t s . 

Dr~!J t-o r -i... -~osscss i on of f"'!: d no c'l. !_) p ' ·o i. s a l c v i d ~ nce c1nd did 
~ .... ~~ t l l i s r) J } t ~ t h t? c1 n k I S . i y l l r C S • [) _lJ ~ () r f 5 p 5 i t j n i ~:; t h (-l t t h C 

~' ~::k ' c; ~;e u r it y d o c iJm,-. n t s :..tr e J. · f l'<· t_ i v _~ J n d B :1k is li ·~·ncr , n 
:). . - ~ ! r- . .. l ~ r ' . ~: :. t ! < .::· ~l i t- ) , . I i r c. " ,:) l - ~ t llll . (' :' r !) t ( ' I . ~ ( ) • !I· ' hI -:-q · 
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~ ch i ef ly com~l i n s t h a t Ban k ' ~ tak1ng o f th e $ 15, 8 6 5 .0 3 c - t tlc and 
t r 3ct or proceed s checks vi olat e d he Ba n krup tcy Code ond s. o u ld be 
g ive n b ck to him as trust ee i n t he i nt e rest of al l c r ed ito r s . 

D~btor ~ 35 reques ted pe r mi ss i o n o u se the sale ~rocc~ds 
l i s t ed a bo ve wh_ther o r not the Ba nk h a val i d lien . I h 
~ "d i i o n , t : e Sank convince d a s a l e ba rn t o put i t s n ame o n Check 
nu~be r 6 3 3 4 d a ted Ap r i l 1 6 , 1 986, f rom the Hus s Plat t e Va l e y 
:u t i o Co . , I c . , to Arc a d i a S t a t e B a n k a n d J e r y 1 e l son i 1 · t e 
-~c~n ~ of 5 4,967.0 1 (Ex h ib it H to il ing # 1 60 ) . De t or c laims e 
h as pe r mission t o use t he f u nd - r e pre s e t ed by t he c h e c k a r.d t ha t 
t i"e Ba nk has no va lid li e .! o n an y p r ope r t y o f J e rry . elson . 
s _b t o r a r gJcd that he f i l ed h is e me r genc · motion bee u ~ e h needed 
to s e the checks h 's ho lding to be ab le to irrigate and to buy 
bu lls for hi s c a l f crop . 

Debto r pre s e n ted Exh i bit K which wa s a s ea rch o t he Val l ey 
~- :n t y GC '- r --: cor by the Cl erk a nd s ho·.ve d that the 3 J.nk ha no 
l~ c n on J e r r y ~el on' s asse ts a~ of A~ri l 21, 1986 . Debtor 
al lages t ha t t h e Bank ha no r igh t to hav i t s name put o n is 
son ' s c heck . De btor req uests t he Ban . r u p t c y Court t o r .qu ire the 
Ar e a i a Sta te Bank to en ors e t he c he cks and also have them t~ke n 

o f f h is s o n's check. Bank ' s c ou nse l r es ponded to q u s t ioning by 
t' . : _ou r th t the Bank had i t s name p u t n th~::.. debto r 1 s son 1 s 
chec~ beca · s e i t wi she d c o b _ a e q uate i y 9ro t ecte e n didn' t k ow 
~~cs~ ca tlc ~ere so ~ d. The Bank ' s acti~ns ~ere d~pictcd ~ s a n 
::1 ::.t ·" p t to ilon ito r it s co l l a t _ra l . 

~he eviden c e be f o re t he Court i s that t he Bank h as no l ien on 
~ s~~~s o f J e rr y Ne l son and h a s no t p r o ve n t he chec k r epresents 
;roceeds o f s l e o f c o lla t e ra l i n whi h i t h s a l i_n . Th~refor c , 
1 t i s orde red to· e ndorse the che k a .d t he proc e d s a re to be 
d el ivered t o Je rry Ne lso n . 

In suppo rt o f i ts mo ti o n to ppo int a tru stee , t he Ba nk 
. ~e e nt ed t he a ff ida it o f a b r and i n spec to r ha t on May 1 4 , 1 98 5 , 
c e rtain c ttl e had been s old und r a b r and t hat had b e n 
~ rans f e r red f r o m t he d e bto r to his son , J er ry Ne l son , in e 
sp ring o f 1 9 84 . Fu r t he r e vide nce f r om t he Nebras ka Brand 
Comm i t tee wa s that the transfer o f t he b ra nd from Car l R. Nel ~on 

~o J e rry E . Nel s on had bee n r e ve r sed a d the b r a n w s now in t he 
~ e rne o f Ca rl R. Ne lson. The d e b tor admi t t e d t hat he r ct u Lned o n e 
br a n i ~g pos i t ion t o the Brand Board _ nd cl imed tha t t c Br a nd 
::: o . r d s ol d +: h t p o s i t i o o v e r to , J e r r y ~; e 1 5 o n . 

-:': c Co 1.i :- t f i n d s t . ~ t d e b t o r i n t ~ t 1 o n a l l y t r a n ~.:; fr:c r n:~ d t h r; 
:.~ :-"tr-. j t 1 . is so., Je r ry , "'i t hotlt Co r t c::,... p ro\· 11 . 

·.:. p " 

. t ; 1 •. : .,.. .. : -~ r·. 

. I 
,, . . ' 

' < 

I : ' l ~:., : i j .. - ·; 
1 . i . I• 

. . l ·,.; I I·{' 

·:jl ., . .. 
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of he personal p o perty located at the Carl Ne l son fa r m by 
d r ivi ng b y on t he p u blic roadway. He observed a g reen h o pper 
~agon l o c at e d n ear the west grai n bin on said f arm wi th an 
un ident ified perso n standi ng on the ca rt t i re. The g rai n was 
be ing tran s fer red fr om the b in i nto the h o p per, and a wh ite s e mi
t rai ler was a l so l ocate d i n t e yard. Mr. Gustaf son f u r t he r s tated 
t h a t h e returned for anothe r vis ua l chec k on May 1 7, 1 986 , a t 
a p prox imate l y 10: 3 0 -10:50 A.M . a n d observed tha t the wh i t e semi
tra il e r ha d been r e moved from t he p remises. The d ebtor- i n
possession r e s p onded t hat he has had no gra i n to t r an s f er as all 
o f t he d e bto r ' s c o r n ha d be e n fed to the cattl e . 

Th e Court f inds t he ev idenc e s l im, b ut c o nvinc ing that gra i n 
wa s removed fr o m the prem i se s . 

Th e Bank f u rt her c o mp lai ned that t h is Co urt ordered t he 
jebtor-i n -~osses s ion on June 1 8 , 1 986, t o f i l e c e r tai n d e tai l e d 
8 9era ting repo rt s and the deb tor 's repo rt fil e o n Jul y 15 , 1 985 , 
was le ss than su f f i ci nt . The d e b t o r d i s puted t hi s a n d f el t hi s 
r epor ts we re su f fi c ien t. 

Th e Court finds t ha the re ports are no t suff i cient ly 
de t a i l ed. 

The B nk further pres e nted t he af f i davi t o f o ne o f i ts 
a t torneys who had earc e d the r e c o r ds and found t ha t debtor- i n 
posses sio n had c onveyed c er t a i n r eal es t ate wit hou t f il i n g a 
noti c e of intent to se l l and p rovi d ing the app rop r i a t e n o ti c e t o 
a l l pa rt i e s in inte res t . Debtor- i n - p o s sess i on di d not d e n y the 
_ra ns fe r but re l a t e d tha t h e d id s o a s an a mini s tra t ive t ru st e e 
and t h at t h e re wa s no mone t a ry va lue f or his appoi n tme nt as 
~ru s tee . 

Th e Court f i nd s t h t th e d eb t o r inte n tiona l ly a tte mpted to 
conve y r e a l prop e r ty o f t h e esta t e wi t h o ut a uth o r ity of t he Cou rt. 

Iss ues 

1 • Should the Ba nk r u p tcy Cou r t de t e rmin e if the Arcadia 
State Ba nk h a s a properl y perfec t e d sec ur i ty in te r est in t h e 
de bto r' s p r sona l p r o pe rty when t h e i ssu e has b een raise d by 
~otion of d e btor ra ther t h a n by an adversa r ia l compla i nt if the 
Jart i e s consent ? Yes . 

2 . Does th Ar cad i a Sta t e Ban k have - prope rly p rfect d 
secu ri t y i n t e r 2st in t h e debtor ' s f r m prod uc t s , far m e quipme n t 
~~j f arm rna hinery? Yes. 
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3. Should relief be g r an ted t o t. e c r e d i tor ? No . 

4. Has the debtor me t h i s burde n o f p roof that t he interes t 
of Arca d ia State Bank is adequ a t e l y pro te c t e d, and , t h e re f ore , t h e 
d eb tor is entitled to use c a s h c o l l a t e r al p u r suan t to t h e 
standards of In re Martin, 761 F. 2d 4 72 ( 8th Cir. 198 5 )? No . 

5. Is there cause and is it i n t he be s t i nt e r est o f 
c red itor s to appoin t a tru stee? Yes. 

Cone u s i o n 

I. Jurisd ict i o n. 

Although Bankruptcy Rule 7 0 01 (2) provides h a t an action to 
det e r mine t h e validi t y, p ri o r ity or ex t e nt o f a l i e n othe r than a 
proceed ing u nde r Rul e 40 03 (d ) must b c o me ~ced by a n a dvers a ry 
p r o ce e ding and g overned b y Pa rt 7 of the . ul e s of Ban kr p t cy 
Pr ocedure , t h e Bankru p tcy s t a tute s do no t s o r equ i re thi s. Th e 
d e btor- i n- p o ss e s sion r ai s ed the issue a nd h as reque s ted r elief in 
the form o f a motion because he d idn 't ha v e the time t o wait. Th e 
Arcadia State Bank in it s br ie f ( F iling #214) and oral l y t the 
hearing w ived its initi a l r e sis t ance s o the ma tte r coul d be 
r esolved once a n d for all. I n add ition, t he B n k filed a mo ti o n 
f or r e li e f and t h e Court mu s t de t e r mi ne t h_ v l i dity a nd e x tent of 
the securit y interest before d c t e rmi 1a t i on of r e l ie f shou l d b e 
g ra n ted . For t h e se reasons , t h e Cou r t s a u l d dec ide the i ssue . 

II. Valid i t y of Security In ter s t . 

The debtor - in~possessi on di sputed t h e Ba nk ' s p e r f e cted 
security interest beca us e the secur i t y ag reement l a s a legal 
descript ion and the de s cription of t h e col l atera l in t he sec u r it y 
ag reement la c k s spec ificity. Debtor' s Exhibit D, a c o mbin tion 
financing statement and secur ity agreeme nt, dated p ri l 20 , 1 981 , 
does c on tai n a lega l de sc rip t i o n. De b tor's Ex h ibit C, d a t e d Ma r ch 
6 , 1978, does no t . 

Even assuming tha t the only security agreement was th e one 
da ted March 6, 1 978 , a r equire me nt of a l e gal description o nly 

p plies to growing crops and does not app ly to the crops ha r v e sted 
o r t 0 remaining items of persona l collate r al set fo rt h in the 
security agree me nt date d M rch 6 , 1 97 8 . I n re Rober ts , 38 B .R. 
128, 37 U.C.C. Re p. S e r. 1 721 (Bankr . D. Kan. 1 9 84); Ge noa 
~ a tional Ba nk vs. Sorenson, 309 . W. 2d 659 ( Nc b . 1 9 8 1 ). 

ThP d e btor further s t~tQ S t hat Ar c a rliJ ' s d _scri p t ion s in it s 
s ec ~ ~- i ty a g r c ·i'len.t CJ S o li v.._, ~;; t c k , L \l.-, n ·1Ch i n P ry a n d eq u i .' mc nt 
.\ -e .,o t s s>:: c if i c c~ n cl therefo r ·· :-.h L: ::; c•,_: u: i r y d lj t:' . ! ' Jn·• n t is 
•: :: c< . f !..-c ,_~_ : t' l • Th i :::, i s c l 0 c1r l _· n .~ t t h· ~ Lt ·.v. Tn t h •::- c:~ ~~o o f 
.. ,, . . :: . · • t •·r;· v ::; . r i n 1' • 3 .1 ( 1' . ~~1. ~ ' !' · ·.: ._12 ( [) . ~.':) . 1 ' /:2 ) , . t f t ' , i • 
. . ~ ') , - -; 2 ( :-Jt li Ci :U l, t ' l • · I Jt i l· ··i ~ - tl·· ~; ,__- ,_, i.l~l ;[ .-\ f • p r·. dc~ 

) I> 
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de scription of t h e c o l latera l as "al l l ivestoc k now ow:-.o:::: or 
herea fter acqu ired by t he de b t o r together wit h all i nc r e 3ses , 
replacements , s u b s t itut i o ns a nd add itions t her t o was s~ ~fic i ent 
under U. C.C. §9-110 to give the Farm r s Home Admi nistr~: ion a 
secur it y i nte r s t in al l the l i vestock owne d by t he det:cr . In the 
cas e of Urri t ed State s vs. F i rst a ti on a l Ban k in Ogallal ~ , 
Ne bra s ka, 4 70 F.2d 94 4 ( 8th Cir. 19 73 ), the Eig h th Circ~it h e ld 
t hat a d e scri p ti on of c o l lateral as " a ll fa r m a d other -::q ipne nt 
n ow owned a nd hereafte r acq ui red b y d ebtor, t ogether with all 
re pl a cement s, subs titutions, add i t ion s and a ccession s t:-:c.:reto" 
mad e p o ssible t h e r e aso na b l e identi ficat i o n of the after -acqui r ed 
ir rig a tion e quipme nt i n wh ich the Farmers Home Admi nist ~ a : ion 
c l ained a secur ity in t eres t . The Ei g ht h Circu i t fu r t h r co n cluded 
t ha t was all tha t wa s re ui red under U.C . C . §§9- 110 and 9 - 2 0 3 to 
cre ate a secu r ity i nterest in the irriga ti o n e u i pment. The 
debtor ' s a r gume n ts that t h e b lanke t d es c r ipt i on in t h e secur ity 
ag r ee nt f i ls to rea sonabl y identi f y the f ar r.1 machinery, 
•:: q ui pme nt a nd li v stock intended to b e secu r e d r e r.o t ·.v ~ l l 
founded. 

Ma rch 10, 1978, Ar cadi a filed a fi nancing s t a t ement be t ween 
Carl ~ lson as debtor and Arcadia Stat e Bank a s s ecure d par ty i n 
the Of fice of the County Cl erk of Va l l e y Coun ty , Ne b raska , as No . 
425 9 wh ich was con ti n u ed in the Of fi ce ~of the Cou nty l Gr l< of 
Va l l e y Cou n t y, ebraska , o n :-.1arch 4, 1 98 3 , ( "F inanci g S t ate me n t 
#4 2S 9"), d sc ib i ng f arm eg i pmen t, f a rm p r ducts, c r o ps , 
livestock, cont r act r i gh ts a d ac c ount s with a l ega l des cription 
set f o r t h there · n . Financing Sta t emen t No . 4 25 9 was con t inued 
Ma rch 4, 1983, withi n the f ive -yea r per i od b y continua ti n 
s tateme n t fil e d wi th the Count y Cl erk, Val l ey County , Nebr ska, 
p u rs u a n t to N b . Re v. Sta t. U. C . C. §9-4 1 2 . S i nce the eb t or filed 
ba n k ru p tcy o n Decemb -... r -5-,-1 983 , Financi ng State ment No . 425 9 Hi ll 
r emain effective until the t e r mi nati on of the bankru p t c y case a nd 
thereafte r for a period of si x t y (6 0 ) day s or u n til exp i r ation o f 
the five -year per iod whiche v er occurred later , p u rsuant t o Neb . 
Rev . S t a t . U. C. C. § 9-403 (2 ) . A separate security ag r e e me nt-
cov e ring a ll equipmen t , farm p r oduc ts, crops, l i v e stock, supp lies 
u sed in the f a rming opera tions , contract righ t and accou nt s now 
a nd h e r e af t e r acquire d was execute d by Carl Nelson on o r about 
1-1a rc h 6, 1 978 . 

On or about April 23 , 1981, Ar cad i a State Bank fil ed t h e 
Comb i n a i o n Secu rity Agr e me nt and Financing Stateme nt # 59 - 2 5 
r e f erred to a bove in t h e o ffi c ~ se t forth abo ve whi ch we r e t h e 
appropriate offi ce s for filing of fin nci n g s tat c me n under the 
1 - ws o f the State of ebra s!<a in 1 981 . Si nce the · ebtor f i l d 
b . n k r u p t c y , ::- i n n i n g S t a t e r:1 n t ,'/ 5 9 - 2 5 ·.v i l r e m a i n e f f , c t i v e u n t i l 
h ~ t er '1i ' ion of t h·2 b nkruptcy ca. r: nne the reaft c1· f nt· ::1 ~ e r i nd 

o _ s i :-: t y ( - 0 ) d e1 y s o r u n t i 1 t h e e Y. • i r o.~ t i o f t h .., f i \ ',' -- ') ·,, et r 
:JO L"i •) d , ·,; ; li, r.: l:-· Vl;r CCilt"S L .Jt: -·r , !' ll · .- ;111lt ro ··: b . RC\". :~t . l t. ( 1 .C:. C. 
-~, -, -1 11 3 ( :-: } -
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Since Fi na nci ng Sta temen t #4 2 59 a nd F i na nc i ng St a temen t #5 9 -
2 5 were proper l y f i l e d a nd a r e s t ill i n ef fect , t he debto r' s 
arguments that Arcad i a d oe s no t have a pro perly ~erfec ted s e c u ri ty 
i n t e r es t in the debto r ' s f arm pr oduct s , f arm equ ipme nt and farm 
ma chi ne r y is unfounded. 

The debt or ma k e s a refere nce tha t Ti tl e 15 u.s.c. §16 91(d) 
requ i res tha t all s ignature s o f h u sband a nd wi fe a r e necessa r y " t o 
a valid instrument '' . Se ction 1691(d ) o f Tit l e 15 is a p r o vi sion 
of t h e Equal Credi t Oppo r tunity Laws c oncer ning c o n s ume r credit . 
The provis i o n of t h e d ebtor cites t o s imp l y s ta tes t h a t a r eque s t 
for the signa tu r e of bo t h parties t o a ma r r i age f o r t he purpos e of 
creating a va l i d l i e n shall not c o ns ti t u te discr imina t i o n . 
Nowhere i n Sect ion 1691 ( d ) is t here a s pe c ific manda te t hat a 
husba nd a nd wi fe must both sig n a ny i nstrument for va lidi t y. 

III. Suffi c i e n c y o f Adequa t e Prot ecti o n . 

Cons i de r ation of both the d e btor-in- p o s sess i on' s moti o n to 
use c a sh c o l la t e r a l and of the Bank ' s mot ion f or rel i ef r e qui re a 
de ter mination t a t t he debtor-in-pos session c a n provid e Ar c ad i a 
State Bank wi th a d e qua te protection . 

The ev i d e nce wa s t h a t the d e btor-in-po sses s ion d id not make 
a ny offe rs o f ade qua t e p rotec t i o n oth e r t han t he assert ion t ha t i f 
he c a n ke e p his operatio n goi ng all c r e d ito r s wil l b e benef i ted. 

Th e deb t o r - i n - po s s ess i o n ' s mot ion f or u r ge n t e xped i ted 
h e ar i ng o n use of c a s h c ol l a t e r a l s ho u l d be overrul ed a nd t he 
Arcad i a S t ate Bank 's mo tion f o r re l i e f should be ove rru l e d. 

The Ma r t in ·case refe r red to a bove r equires the Court t o 
determine the value o f t he c o l l ate ral and the r i s k s t o c red i tor' s 
i n te r est i n t ha t c o lla t era l if t h e d e bto r i s t o u s e it. The 
col latera l which the d e btor d e s i res t o use is c ash a nd t h e de bto r 
p r ese n ted no e v i de n c e t hat the value of t he c a s h wil l be pro t e cted 
by a d d i tiona l li e n s , i n c r e a ses in the value o f l i ve s t o c k or 
a n y t h i ng e lse . No pro tec tion having been o ffered, no u s e o f t he 
collatera l is author i z e d . 

The value o f the c o l late ra l exceeds the amount of the debt . 
Wi t hout granting d e btor the a u t ho r i t y to u s e t he co l latera l , t he 
Ba k's i n te r e s t is adeq u a t e ly pr otecte d, t he de b tor has e qui ty in 
the c ollate r a l a nd relief s h a ll not be g r anted . 

I V. ~intment of Trustee . 

The c red i t o r h a s presen t e d s uf f icient e v idence t o conv i nce 
the Cour t tha t a t r u s t e e should b e appo i n t ed. Bank ru p t c y Code 
§ 11 0 4 a u t ho r izes t he Co u r t t o a ppoi n t a t ruste e for c a use , 
inc l~d ing f r a ud , d isho nes t y, incompe tence o r g r oss mi s manage me nt 

( "" of t.Jhe a ff a i r s o f t he d e bto r . By it s t e r ms the s e c t i o n does not 

~ ., 
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li!llit "cause" to the spe c ifi c reasons li sted above. This Cour t 
believe s the foll owing a c tio ns of t he debtor are cau s e fo r the 
appointment of a trustee: 

1) debtor's attempt to transfe r a brand owned by t he 
estate to his s o n ; 

2) debtor's attempt to convey r eal property of t he 
es t ate without Court a pproval ; 

3) debt or' s failure to e x p la i n t he a pparen t 
disap pear ance of gra in ; 

4 ) d ebtor 's use of collat eral i.e. pr epetit ion g r ain, 
to feed livest ock without Cour t a pproval or agreement of 
the secured creditor; 

5 ) debtor's r efusal to c ash checks or negotiate the 
deposi t of those checks , date d in May o f 1985 , because 
he d isputed t e l i en i nterest o f the Bank . The estate 
has been harmed by the fact no interest has been e arned 
o n t he proceeds of t he che c ks . The debtor waited almost 
a year to a sk for Court guidance on the appr o pr i ate 
dispo s ition of the checks; 

6 ) debt or's f a i lure t o a d e quately report to the Court 
the actual d i s posi t i on of col l a t eral a nd the locat i on of 
such co l lateral • 

.. 
All of t he abov e make it c lear t o the Court tha t this estate 

needs t o be adm i n is tered by a pers on who understands the Code and 
Rules and who has a n i n t e rest that is not t o t al l y adve r se t o the 
interes t of t he creditors. 

f 

Therefore, it is the o r der of t he Cou r t : 

1) Debtor' s reques t to use ca sh colla t era l is 
overrule d. 

2) Cred i t o r's motion for rel ief is overruled. 

3) Credi tor i s t o pay o ver t o Jer ry Nelson any check it 
is holdi ng with h is name as payee. If such che c k has 
be en de l i vered to the Cl e r k ·o f t he Ba nkrup tcy Co ur t , 
c redi t or i s t o info rm the Clerk by October 1 , 1 986, that 
s u ch c heck or its pr oceeds ma y be de livered to Jerry 
Ne lson . 

4) A trustee sha ll be a ppointed from the pane l of 
t r u s t e es t o a dmini s ter this case . 
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A separate J ournal Entry will be entered t h i s da te. 

DATED: September 17, 1 986. 

BY THE COURT: 

Copies mai l ed to: 

Judith Spindler , Attor ne y, 1 900 Firs t Na t'l. Center , Omaha, NE 
68102 

Carl Ne lson, Box 17, RR 2, Arcad ia, NE 31 175 

I 


