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IN THE ~~TTER OF 

UNITED STATE S BANKRUP CY COURT 
FOR THE DISTRICT OF NEBRASKA 

CARL ~~ERSON, Inc., 

) 
) 
) 
) 
) 

CASE NO. BK86-1900 

DEBTOR 

MEMORANDUM OPI NION 

This matter came on fo r hearing on Sep tember 15, 1986, on application by 
the t rustee in this Chapter 11 case to employ Clay Rogers of Smi t h & Roge r s of 
Omaha, Nebraska, as attorney f or the trus t ee, Clay Rogers appeared on behal f 
of the t rustee and on his own behalf. Richard Anderl appea r ed on behalf of 
Wells Fargo Bus i nes s Credit. 

This is a Chapter 11 case which was fi l ed by Mr. Rogers on behalf of the 
debt or, The deb tor, a corporation , has been for many years a maj or distr ibutor 
of auto parts within the Midwest. Within t he past couple of year s it encount e red 
serious f inanc i al difficul t y and, as part of its ongoing financ i ng, made certa in 
agreements wi th a group of t rade creditors (trade creditors) by which the trade 
credi to r s would be enabled to take control of the business i f the debtor f a i led 
t o make certain proj ections or payments . Prior t o the fi l ing of t he bankrup t cy 
pe t ition, the trade creditors had exercised their rights to take contro l o f the 
bus i ness and thereby held the pos i tion a s majority shareholders of Carl Ande r son , 
Inc. 

The debtor was rep r esented by a Wash i ngton, D.C. law firm which employed the 
servi ces of Clay Rogers, while he was with t he f i rm of Erickson & Sederstrom in 
Omaha, Nebraska, as local counsel. Mr . Rogers, wi th the coopera tion of the 
Washing ton, D.C . law f i rm , filed the Chap t er 11 pet ition, appeared befor e t his 
Cour t in support of a motion for use of cash collatera l and a mo tion f or the 
appointment of a t rustee t o ope r a te t he bu i ness pending a total liquidation 
of the usiness pursuan t to Cha p t e r 11. 

On t he record during a hear ing on the appointment of the trustee , t he 
Court inquired of Mr . Ro gers if he int ended to become t he attorney for t he 
trus tee. He indicated that the trustee would probably need the services of an 
at t orney and that it would not be unl ikely t hat t he t r ustee would request him 
to provide t ose s ervices. ·The Court further inquired concerning the propriety 
of s uch r epresentat i on f ollowing t he representat i on of the debtor and Mr. Ro ge r s 
made i t c l ear to t he Court that he believed that the Code permitted such dua l or 
successive r e presentation. 

At the request of Mr . Roge rs on behal f of t he debtor and at the r equest of 
oth~ c r editors, includ i ng the major secure d credi t or, We l l s Fargo , the trustee , 
Mer ~e Nico l a, was appointed by this Court . Mr . Roger s then f iled a req uest fo r 
pe rmission to withdraw a s attor ney f or the debtor, which thi~ Cour t set f or hea r 
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Mr. Rogers also f iled, on beha lf of the t r ustee, an app l i ca tion for t he appo i ntment 
of Mr. Rogers as at t orney fo r the trustee. This Court a l s o set t hat matter f o r 
hearing. Not ice of both hearings was mailed t o a l l of the c red i tors , which a ppa rent ly 
includes approximatel y 2 ,700 secur ed and unsecured c redi to r s of the deb tor. 

At t he hearing on t he application to wi thdraw as a t t orney for the debto r , 
Mr. Rogers and h is f o rmer firm, Erickson & Seders t r om , we r e permi t ted t o withd r aw. 
No party in interest objected to t he appo int ment of Mr . Ro gers as attorney for 
the trustee. 

From the t ime of the initial hearing on t he appointment of the trustee and 
the securing of c redit or use of cash collateral, Mr . Rogers, without Court 
authority, has acted as attorney for the trustee. He has engaged in activit ies 
on behalf of the trustee which have resulted in the s a l e of numerous assets, has 
filed applicat ions for permission t o sell, has filed a pplications to reduce t he 
t ime for not ice and t he number of people r equired to r e ceive no t ice and has 
performed legal services that are probably of benefit t o the es t ate. 

At the hearing on t he trustee 's application for appointment o f Mr . Rogers 
as attorney for t he trus tee, Mr. Roge rs a rgued s trenuously tha t h i s appointmen t 
was perfectly l ega l, was not a conflic t of inte r est nor was even t he appearance 
of conflict of interest i nvolved. Mr. Anderl on behalf of Wells Fargo recited 
factual circumstances concerning the whole CBSe whi ch were pr ovided to the Court 
apparently i n support of Mr. Rogers ' appointment. 

Mr. Rogers' a rgument is a pparently as f ollows: 

1. The Bankrup t cy Code does not prohibit the appointment of an a ttor ney f or 
a trustee just because he ha s previousl y represente creditors as l ong a s h i s 
representation of the creditors ceases. 

2. The fact that he previously r epr esen t ed t he debtor does no t pr ohibit him 
from being appointed as a t torney f or t he t rus tee because t he debt or really was 
not an entit y i ndependent of its creditors prepetit i on. The r efore, h is repre
sentation of the debto r was r eally in the best inte res t of t he estate and of all 
of the credi t ors and t he new repres entat ion f or the trustee i s lso in the best 
interests of the estate. 

3. That it is unfair to require t he t r us tee to obtain counsel who may be 
unfamiliar wi th this case when Mr. Rogers has been with it from t he beginning 
and can and has prov ided signi f i cant services to the trus tee and to the estate 
already. 

This Court is no t convinced that it should exe r cise i t s discretion permitt ing 
Mr. Rogers t o represent the trus tee and , t herefore , r efuses to do so. The appl i 
cation of the trustee for the appointmen t of Clay Rogers as attorney f or the 
trus t ee is hereby overruled . 

the 
may 

The r eason fo r overruling s uch application is the l e t ter and 
Ba nkrupt cy Code. Sec tion 327 of the Bankruptcy Code provi des 
a pgbi nt, with the Cour t ' s approval , an a ttor ney that does not 

' 

the spirit of 
t hat t he t r ustee 
hold or r ep r esent 
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an interest adve rse to the es t ate and an attorney that i s dis inte r es t ed. The 
Code fur t her provides at ~327(b) t ha t the trustee may mainta in the employment 
of certain pro fe s sionals who had been on sala ry with t he deb t o r if such employ
ment is ne cessa r y to the ope r ation of the business. Fi nally , !327(c) st a tes 
that a pe r son is not disqualified f r such employment so l e l y be cause o f such 
person 's emp l oyment by or representat i on of a credi tor, un l es s t here i s obj ec t i on 
by another creditor . 

This Court has f ound no autho r i t y i n fue Sta tute or case l aw , nor any s uppo r t 
f o r the pos i t ion of the trus t ee and Mr. Rogers in the commentaries. Mr. Roge r s 
has provided the Court wi t h a let t er br i ef citing several cases which permit 
l awyers to repre sent a trustee even though t hey had previously repres ente d a 
creditor . No case has been ci t ed which provi des that a l awyer may represent a 
trustee after he has previously represented the debtor. 

Sect i on 32 7(e ) of the Bankrup tcy Code provides that the trustee may employ 
the s ervices of an atto r ney that has represent ed t he debtor, but s uch employment 
may only be fo r a special and specified purpose, other t han to repr esent the trus tee 
in conducting the case. I n this case the trustee ha s not r eques ted such a special 
l i mi ted representa tion by Mr. Rogers. He has requested tha t Mr. Rogers be a uthorizec 
to repr s en t the trustee in adminis t e ring the cas e. his Court believes t hat s327(e) , 
by providing a special exception for the employment of a debtor 's attorney in limi tec 
c ircums t ances can and s hould be read to proh i bit any other t ype of r epresentation 
by the debtor' s a ttorney when reques t ed by the trustee. 

The re are other problems with this applicat ion. First of all, there is an 
appearan e of confl ict of inter es t . Mr . oger s repre s ented the debtor when t he 
debtor s hu t i t s doors wi t hout mak i ng f ull payment of wages to i t s employees. Mr . 
Rogers was quoted in the news papers concern i ng the matter. Further, Mr. Rogers 
was deeply involveQ in the negotat i on of ongoing financial arrangemen t s with 
the secured c r ed itor, Wells Fargo. Such negotiations may or, may no t have been 
in t he best i n ter est of t he other unsecured creditors. Thi s Court found after 
hear i ng that s uch financing should be a pproved, but it was only after such 
approval that the t rustee was appointed . The trustee may have a different point 
of v i ew cance r i ng the continuat ion of the financing or the bes t i n terests o f the 
cre ditors. 

Fi nally , Mr. Rogers was a member of t he firm of Er i ckson & Sederstrom when 
he repres ented t he deb t or. He ha s l eft h i s employment wi th Erickson & Seders trom 
and that f i rm has now wi thdrawn as counsel f or t he debtor. Howeve r, t hat fi rm 
will still ave the opportunity to r eques t an awa r d of attor ney fees for the 
services it rendered prior to t he appointment of the t rustee and the r e aft er, i f 
any . If Mr . Rogers we re appointed as a t to rney for t he t r ustee, he would be in 
the posit ion of r evi ewi ng , on behal f of t he trustee, his own work and recommending 
to the trus t ee whether or not to fi l e an obj ect ion to t he appl ication for f ees . 

The final analysi s of th is Court is that there a re t oo many problems with 
the proposed representation of t he trus tee by Mr. Rogers . The t rus t ee and Mr. 
Roge r s wen t forward withou t Cour t approval as if Mr. Rogers had been forma lly 
app~ved by t h is Court. Such actions by the trus t ee and Mr . Rogers seem quite 
str~nge in light of the ques tions the Court asked at t he origina l hearings on 
the appointment o f t he trus tee. Mr . Roger s was ~ut on notice tha t t he Cour t 
f e lt there was a pr ob l em with his appointment as attorney for t he t rustee. 
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In addition , Mr. Rogers became awa~e at the time t he app l ica t ion was filed that, 
cont rary to local prac t i ce, this Court set t he applic tion fo~ hearing nd required 
notice to al l parties. Even with all of t he e hints by the Court , Mr. Rogers pro
ceeded t o fi l e pleadings and motions in the name of the trustee. He now cla ims 
t hat it is unfair to prohibit h im from such represent ation and perhaps prohibit 
him from being paid for such rep resent ation because he did everyth i ng i n good 
faith . It is the opinion of t h i s Cour t that he a cted as a volunt er des pite 
warnings from th i s Court that he might not be appo i nted. Such an atti tude wil l 
not be rewa r ded by this Court. 

In conclusion, this Court believe s t hat t he appointment of Hr . Rogers cannot 
be approved as a matter of law. Sec tion 327 of the Bankr uptcy Code does not per
mit it . However , if the Court i s i ncorrect in the interpr e tation of t he St atu t e, 
t he Court f i nds based upon the facts as out l ined above, that it i s no t appropriate 
to exercise the discretion of the Court and author i ze the appoint e nt of Mr. Rogers 
to represent the trustee. 

The applicat i on is, t herefore, ove~ruled. See J ournal Entry of th is date. 

DATED: September 22, 1986. 

BY THE COURT: 

Copies to : 

Clay M. Roger s , At torney, Shaker Place , 10730 Pacific Street, Suite 234 , Oma ha, 
NE 68114 

Richa rd Anderl, Attorney , 1900 First Na t 'l. Center, Omaha , NE 681 02 
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