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ORDER 

This matter is pending on appeal from a bankruptcy 

court order denying the debtor discharge of his debts. The 

bankrup tcy court ruled Brett Nelson waived his right to discharge 

when he failed to obey a court order. Upon careful consideration 

of the record on appeal and the arguments presented ·by couns el, 

t his Court finds the bankruptcy court order should be.reversed. 

On December 31, 1984, an order for relief was entered 

on a pe t ition fi l ed by the debtor . A Section 341 (11 u.s.c . § 

341) firs t meeting a creditors was scheduled for February 5, 

1985. The date of the meeting was subsequently c anged due to 

t he fact that Mr . Nelson was in Richard Young mental hospital and 

woul d be unable to appea r . The rescheduled first meeting of 

creditors was set for March 19 , 1985. The debtor failed to 

appear at the r escheduled meeti ng. 

On Ma r ch 25 , 198 5 , t he bankruptcy trustee filed an 

application f o r dete rm ination of wai ver of discharge. A hearing 

on t he application took place on May 20, 1985, with both the 

de btor and trustee i n attendance. At the hear i n~, the bankruptcy 

cour t r uled Mr. Nelson waived discharge o f his debts whe n he 

fai l ed to comply with t he bank r up tcy court order requi ring him to 

ap pear a t the r eschedul ed meeting. The t oar i ng proceed ings were 



no tra nsc ribed and no findings o f fact or conclusions of law 

were i ssued by the bankruptcy cour t. A journal entry sustai ning 

t he trustee's appli c ation for determina t ion of waiver of 

di s charge was fi l ed May 21, 1985. 

Before thi s Cou rt addresses the merits of the appeal, 

it is prudent to state the general standard of revie that guide s 

t he Cour t in matters such as this. On appeal, a district court 

is not bound by the bankruptcy judge 's conclusions of law; 

however, the bankruptcy judge's findings of fact are ent i tled to 

stand unless clearly erroneous. In re American Beef Packers, 

Inc., 457 F.Supp. 314 (D.Neb. 1978); see also Bankruptcy Rule o f 
\ 

Procedure 8013. 
·' 

The bankruptcy court apparently based its ruling upon 

the old bankruptcy ru le of procedure 406. Rule 406 read in 

pe rti nent part: 

-If the ba nkrupt fails to attend and 
submi t himself to examination at the 
first meeting of cred i tors * * * the 
court o n mot ion shal l, or on its own 
ini t i at ive may, s et a tim f o r hea r ing to 
determi ne whe th r the bankrupt shal l be 
deemed t o hav waived his righ t to a 
discharge * * *. 

Rule 406 outlined the procedural steps a bankruptcy 

cour t was requ ired to t ake whe n i t declared a waiver of discharg e 

under Section 14(e) of the former b nkruptcy act . In re Harp r, 

CV. 8 2-0- 228 , s lip op. (O . Neb. 1983). Section 14(e ) of the 

former ba nkruptcy act s tated in pa r t : 

If • * * t he cour t finds af t er hearing 
upon notice that t he bankrupt has faile d 
without suf fic ient excuse to appear a nd 
su bmit h ims e lf t o exam inat i on a t the 
f irs t mee ting of c redj tors or a t any 
meeting espec i lly called for h1s 
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examination, he sha l l be deemed to hav 
waived his right to a discharge, and the 
court shall enter an order to th t 
effect . 

hat section , however, was repealed with the rest of the old 

bankruptcy act in 1978 when the Bankruptcy Reform act of 1978 

became ~ffective. 

Section 14(e) was not included as grounds for waiver or 

denial of discharge under the new bankruptcy code . Thus, th 

debtor's failure to appear at the first meeting of creditors no 

longer amounts to an implied waiver of his right to discharge and 

the bankruptcy court erred in so ruling. 

I f, on the other hand, the ban~ruptcy court ruled as i t 

did based upon 11 u.s.c. § 727(a)(6)(A), it abused its 

discretion. Section 727(a)(6)(A) states that a discharge may be 

denied if the debtor has refused to obey any lawful order. The 

denial Qf discharge rights for failure to obey lawful orders is 

l ef t to the bankruptcy court's sound discretion. In re Devers, 

759 F.2d 751, 754-55 ( Sth Cir . 1985,. Even though the denial of 

d ischarge rights is discretionary, the sanction is so severe that 

the c ourt should t ake a close look at the operative facts before 

such pun i shment is l eveled against a debtor . Preferably, the 

Cou rt should conduct an a dversary proceeding before this sanction 

i s imposed. See general l y Bankruptcy Rule of Proce dure 7001, et 

seq. Here , the bankruptcy court failed to conduct such 
I 

proceeding . Indee d no findi ngs of fact or conclusions of law 

were.made on the matter. Accordingly , 
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IT I S HEREBY ORDERED that the ban krupt cy c ourt's o der 

deny ing Bre tt Aa ron Nelson d ischa r ge of his debts i s reversed and 

t his matter i s remanded for furthe r p r oceedi ngs co nsis t e n t 

herewith. 

DATED th i s i [) ~ day of February, 19 8 7 . 

UN ITED STATES JUDGE 

\ 
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