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This matt r came on for a hear i n g i n Omaha , Nebr ska , on 
December 13, 1 9 8 5, u po t h e De fenda nts' ap l ication t o remove to 
the Bankr uptcy Cou rt, the P laint iff's mo tion t o remand t't> Sta t e 
Cour t, and t he o ra l mo tion of t h Plainti ff for an order requi r ing 
t h e De fe d an ts t o pay Pl int i f f's c os t s a n d expense s under a bond 
r e ui r d for t h e r emova l ac tion . The Defendant s, Eugene 
Chamber l ain and Conrad Er i cksen , were r epresen t ed by cou nsel , C . 
G. Wa l l ce , I I I , of Thompson , Crounse, P iepet & Quinn f o~aha , 
Nebraska. The Pl a inti f f , Bi l l Lo g emann , o f Bu rw_ll, Neb r aska , 
ap eared p ro se . 

The centra l i ssues presented are : 

1 . Did t he Defenda n t s imprope ly r e mo ve a St t e Cour t 
laws u it whe n they in i t ial l y filed their app l i cat i on to remove with 
the Bankruptcy Cour t a nd t hen s b sequent ly filed anoth er 
ap p l i c a t i on to r move wi th the Di strict Court ? 

2 . Shou d P l a int if f recov ~ r costs from the bond fi ed i n 
Ba nkrup t c y Co u rt ? 

3. What a re recove rabl e c o s t s ? 

Pla int i ff Logem .-: nn org u ed t i1at he is e n tit l ed t o recover 
co"' t s and d i s lJ u r s c rn 12 n t u n cl c r t h r:: lJ on d C' c: c1 u s e t h e cJ p 1 j c t c 
f i J i !l ~J s o f -h c D c f o nr J. n t s d emo n s t r ._ · c t. ll 'J t t 1 c D c [ f-' 11 L1 u n t ~; 0 t c <J i n 
~ ::JS t<"' 1J d in orr.O !" ,-\ 1! '.1 t"lt :\ I t lt r>[" c ~ f l l' r", r_l\r_> (1\>i">l i<' d t_i(J: l for-
, · ._· "\! ) \ ' ll -. .: ,~; i.rHp nJi>·- ·r l!' lJ r(;\ I cJid . lll' f ' ' il c l c~rrl ;; <!!>!l"!;,, tire' i 'l.l irrl · i t'f's 
::r_CO \- ,_· r -i· o f r:~._,~·;t ! ; l cr m 1 Ll rn ,-, ·rllu\'c\ L l 1u l\d t lll- L lr l~ f ()I I : l '.li t 'l J "( ·c~ ~>l 1\~) : 
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1. The an:'rllt tcy C urt doc '- not hu.ve juri d ict ion o ver t h is 
ma t ter bcc aus t2 §147n of til - 1 973 l\ct v:hich r e <Juire remo val action s 
to be tna u to the f3cu l!<.rl\ ~)L cy ""o u rt no longe r ~ xist s and §1452 of 
the 1984 Act r c q uiu::!s t ha t r e moval L.lct i o 1s be rn c:H]e t o the Distric t 
Court. 

2. !lmvcvcr, if Lhis !3ankrurtcy Court docs have juri s d i ction , 
t he confusi ng s ate of l he l aw shou ld no t res ul t in a penal t y 
be i ng assessed aga i n s t the Defendants. 

Procedural Background 

This case is r elated t o t he heavily l i t igated Chapt e r 11 
ban k ruptcy of Cass i dy Land & Cattle Co., wh ich was filed J ul y 19 , 
1 982 , and a clarific~tion o thG parties would be hel p fu l . 
Defe dant, E gene Ch a mberlllin, is the duly-appointed, act i ng, a nd 
qualified recei ver of th Debtor herein , Cassidy Land & Ca tt le Co . 
His appointment arose out of a n adversary c o mplai nt (A83-4 83 ) 
f il d by t he trust e of the Debtor, Cassidy Land & Cat t le Co. 
against ~1cCur t y Ranch T ust, e t al. De f endant, Conrad c. 
Ericksen, i s t he attorney fo r Duane Grossnicklaus, a sublessee of 
t he Plaintif f here in. The Plaintiff,

1
Bill Logemann, is a lessee 

of l ands a l l egedly owned by the McCart y Ranch Trust and mortgaged 
to Cassidy La nd & Catt l e Co. Tl e ortgage was fo r ec l sed b y a 
s ummary judgment i n the Ba nkruptcy Court, a nd t he d e b t du e Ca s s i d y 
Land & Catt l e Co . const itut d t he principa l asset o f the 
bankruptcy esta t e . 

On Oc t obe r 28, 1985, Plai n ti f f, Bil l Logemann, filed prose 
hi s "Peti t ion and Praecipe for Summons" in the Garfie ld County, 
Nebraska, Dis rict Cou r t againct t he Defendants al leging inter 
al i a t ha t they tortiously conspired to enforce rental agreements 
in wh i ch t hey l acked pr i v i ty and t hereby damaged the Plai ntiff by 
denying h i m hi s just r e nts and h is future rent business 
oppor tunities. 

On November 7 , 1 985, Defendants f i led an "Appl ication for 
Re oval'' in the Clerk's Office of the Bankruptcy Court (A85-331 ) 
alleging t hat t he United States District court for t h e District of 
Neb raska had jurisd i c t i o n and t hat such c i vil action vias a cour t 
proceed 'ng ar i sing o ut of the adminis tration of the bankruptcy 
es t a t o f Cassidy Land & Cattle Co. A bo nd i n the a mount of $500 
pursuan t to Loca l Di stric t Co urt u l e No. 15 w s also is s ued. No 
responsive pleadin g to the appl ica tion was made by the Plaintiff 

t that time. 

On No vember 27 , 1985, De f - nd a nt f i l ed a s e cond "1\pp l ication 
for Remova l" .Ln t h Cle.rk' s Of fi ce of t he Di"'" t ric t Co urt (CV85-0-
10 02; subsequent l y docke t ed i n til e Bar1kr u ptcy Court as l\86- 34). 
The su me al l eg t i n~ for t he u~Jpl ication \Jere made u. nd a sec nd 
bond in the a mount of $5 00 \IdS al so i rsucd in t h is case. On 
Decembe r 6, 1985, tlt_ Pl a i n ti f f t tov e d t he Di s t rict Co u r t p u rs u nt 
to F uer a l P-ul e of Ci vi 1 Pt. ocerJ urc 1 2 f for <=H l o nl r to s tri l~e t he 
Defenda n ts' lcCluing l:o C• .. ti iOVe, t o £." e lf\ a nd the L n1suit bd ck Lo t he 

·I 
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Sta te Court, a n f o r sanctions aga ins t De fe ndan ts' at t orney 
p u rsuan t to Federal Rule of Ci vi l Procedure 11 . Th e Plai tif f 
alleged t hat t he rer11oval ac t i on •.;a s irnpr o [Jer l y brought t o t he 
Un i ted States Bankrup tcy Court a nd tha t sa id cau~e o f action w s a 
tor t claim whi ch is speci fi c a l ly exc ludeJ fr o1.1 the j urisdiction o f 
Bankrup t cy Cou r t p u rs uant t o 28 Un ited Sta tes Cod e §15 7 (b)(2 ) ( B ) 
a nd (b)(2)( 0) . Pla intiff al so a r gued that t he Defcndu.n t s' 
a ttorney knew or ought to have kno wn tha t Nepras ka Re vi sed Statute 
2 5 - 4 09 r equi re s that t he v n ue for a t ort action aga inst residen ts 
must b e brought in the c o un ty where the c us e of action aro se o r 
i n the county whe r e the De fe nda n t or some o ne of t h e Defendant s 
re sides. Pursuant to Fe de r a l Ru les o f Ci v i l Proced re 1 2b(3 ) 
Plaint i ff r eques ted that t h is ac t ion be di smissed for i mpro per 
venue. 

Therea fte r on Decembe r 13, 1 98 5, t he Ba nkruptcy Cou r t h ea rd 
ora l arguments on the De endants' appl ica tion for assessmen t of 
costs. The J o u r n a l Entry prov i ded; 

"The Pla i t if f wi ll provide evidence of 
actua l e xpe n ses and di sbursements . Re ce iver 
wi ll prov i d l ega l a rgumen~ rega r d i ng 
appl i cat ion of bond proce eds. Cour t wi ll 
decide a ;:>plica tio n o f bond proceeds vJi thout a 
h e ar ing, i f p ss i ble." .. 

Before t he parties complied wit h t he Ba n k ruptcy Court 's order 
of Decembe r 13, 1985, Judge C. l\ r len 13e a m o f the Di strict Court 
r u l e d upon the motio n of the Pl a i n tiff t o r emand and to str ike . 
On Dece mber 1 7 , 1985, the District Court denied the Plainti ff' s 
mo ti n to rema n d to State Cour t , found that the District Court had 
jurisd i ct ion of the ca~e pursuant t o 2 8 Un i ted S t ates Co de § 1334 , 
and fou nd tha t thi s ma t t er wa s not a tort cla iJ f or ;:>e r sona l 
in j ury a s excluded in 28 Un i ted S t a tes Code §15 7 (b)(2)(B). 
Addit ionally, t he Distric t Court f ound that t hi case is o n e t hat 
shou ld be t r a nsferreJ t o t he Bankruptcy Court f o r dis p s it ion 
p u r suant to 28 United States Code § 157 ( a ) and Local District Cour t 
R l e 51 b. 

Th e r e a fter on December 26 , 1 985, P l a int i ff s bmit t e d to t he 
Bank ruptcy Court a mo tion for e xpe n se s from t he bond f o r r emoval 
and incor po r ated h ls a ffidav i t of f a c t detaili t1g h is costs and 
d i sburse 1:1ent s f r \1hich h e soug ht to r ecover. De f endants fi led 
the i r "r-le moranda o n Req ues ts f or Ex pe n ses for He rnov 1 I3o nd " o n 
D8cembe r 2 7, 1985. l\. "Response to r·le morcJ nd a on Rcqu8sts f or 
E~< pcnse "filed b y t h ~ Plai ntiff on J a nu a ry 29, 19 8 6 ,. akcs )p-_, 

a c arg ume nt s tha t this action Has illlpropcr ly rc~ tnovcd to the 
B nkru rJtcy Court a nd to thr~ Unitcu Statr2 s Di s Lcj c Cou r t .cJJd 

ar _u ,_.s t ha t th ' c;-< [. > "' !1 " \ '~; () ll tli rt di n )lj~; itffi.chvit \10 1-c in f ~t ct 
;) r ·, :1 '"' 1" . 
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I 11 o t h 2 r \-J o r d ~.; , D 2 L _n d n t s or i g i n a ll y t hou g h t the p r o p r • 
r o ute fo r Stu.L c C >UL· t r c movi.l l was to Dunk ru ptc y Court . T hr:!y he n 
de c ided they slt o ulc1 lt o. vr~ go t e t o the Uni lccJ S t ates o · s tri .: t Cour t. 
The Un ited S tates Di s tt-ic t Cour t sen t the c ase t o t he Bankrup t cy 
C urt . Pl inti f f f e 0 l s a ggr ieved a nd de~> i res t il t hi s czp nse s 
f o r vari o us court h eu. ri ng s b e~ r eimbur s ed . 

Leqa l Conclu sion s 

The Ban ruptc y Atnendt~len ts an Federa l Judgesh i p Ac t of 1 984 
( here inafter re fe r red to as the 1 98 4 Amend me n ts) was t e 
Congre s s iona l r e_ ponse to No r thern P i pel ine Construct i on Co mpany 
v . Ma r a thon Pipel ine Comp ny , 4 58 U.S. 50, 10 2 S. Ct . 2858, 73 
L . Ed.2d 598 ( 19 8 2 ), w lch bas i cally he ld t hat t h e Bankr uptc y 
Ref o rm Act of 1 97 8, P .95 - 598, ~ 2 Sta t. 2549, ( here inafte r 
r eferred to a t he 1978 Act) i mprope rly v e s ted Article III powers 
i n non-Ar t ic le III jud s . The 198 4 a mendments fundamentally 
r eorga niz e d the Bankruptcy Court system a nd were to have cured the 
jurisdict iona l p rovis i ons of t he 1 978 Act. Un fortunate ly , the 
1984 Ame ndments were not a model of clar ity . 

I n part icula r , t here i s a patent 'cont rad i ct i o n i n t h e 198 4 
Amendmen t s as to \~ h et e r t he r emo va l s c t ion of t h e 19 78 Act 
s u r vive d or whethe r tl e r emoval s e ction of the 1 984 Amendmen t s 
should b e use . 

Sp~ci f i ca lly, 28 u. s.c. § 14 78 (a) the removal s ec tion of the 
1 978 Ac t p r o vides: 

s ay s : 

"A party ma y remove any c laim or cau se of 
ac t ion i n a c i vil ac ti o n, o ther t han a 
p roc e e ding befo re the Uni ted States Tax Cour t 
o r a c ivil action by a Gov ernment un it to 
enforce s uch governmen tal unit' s poli ce o r 
r e gu latory power, t o t he bankruptcy cour t f or 
the di strict whe re s uch civil a cti6n is 
pe ndi ng , if the bankruptcy cour t s have 
jur isdiction over such claim or cau se o f 
a ction. " 

The 1984 Ame nd me nt s ' relevant s e c t ion, 28 U. S .C. §1452(a) 

"A pa rty may reno ve a ny claim or c ause of 
a ct i o n in a ci v i l action, public ~roceeding 
be for e t he Uni t ed States Ta x Cou r t or c ivil 
act i on b y a g o vernme ntal unit to en for c e such 
governme ta l unit's pol ice or regu l atory power 
t o t h e distr ict court fo r the i str i c t wllere 
such ci v il a ct i o n i ..... pe ndi nq, if s uch distr i ct 
c o urt J w s j u t- i s d i c t i o n of s uc h c 1 Ll i lit o r c a u s e 
of u.ct i on unucr § 1 334 of thi s 'l' itl " 
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sectio n 1 13 o f t he 1984 Am n dme n ts c ha ng e § 402 of t he 19 78 
Ac t to ·re ad: 

" Except u S oth rwi s e p r ov ided in 
s ubsec t i on s c and d o f t h i s sec t ' o n the 
am12 ndme t s m~de b y Ti tle 2 of this ~ct s hal l 
n o t b e e f f12ctive. " 

This has a p ractical e f f ec t of repGal ing 5~2 01 a nd 241 of the 
1 978 Ac t . If §2 41 is re pea l d , t hen 28 U.S. C . §1 47 8 i s repealed 
and hence may not be us e d t o r move an ac ion t o the Un i t ed Sta t es 
Bank r uptcy Court. I n re Lo ng , 4 3 B.R. 692 ( Bankr. N. D. Ohio 
1 984) . 

Hm.;ever , Sec ti o n 1 2 1 ( a ) f the 1 9 8 4 Amendrnen t s also urpor t 
to amend § 40 2( b) as we l as §4 0 Z(e ) O i the 19 7 8 Ac t . Such a n 
ame ndmen t h as t e e ffect o f ree nact ing 28 U.s . c. §14 7 8 wh i c h would 
a pparen tly contin ue to a llo w a n c tion t be remov _d t o the 
Ba n k ruptc y Cou rt . 

Obv iously, only o ne of th se s e ct ions c a n preva i l. Two 
e a rl ie r c ases in wl1i c h this iss ue wa s ,discusse d, I n re Lo nq , 
s upra , and I n re Sc huller , 4 5 D. R. 68 4 ( Ba nk • D. N. D. 1 985) h e ld 
that remo va l upp lica tion s must b e fil ed with t h e Cle r k o f t he 
District Co u r t a nd .ha t the Bankrupt c y Court lacked s u b ject r:1atte r 
j u r isdiction of c ses remove d d i rect l y to t hem v i a the oche r 
Cl e r k' s o ff i c e. A more rec en t c ase , In r e Giana ka s , 
CV 85 C 5 85 2 (D.C. N.D . I l l . E.D . De c. 1 6, 198 5 ) h ~ ld t o the 
c ontra r y. Cop y of opinion att c h e d here to. 

Th is Cou t ho l tha t the Gi u na kas inter preta t i o n of § 1 4 52( a ) 
is mor e pe rsuasi ve . Spe c i fic ll y this Cour t ho l d s tha t 
app lica t i ons to r ertove a ban k u pt c y r e l a t e d c a s e fr om a Sta te 
Cour t may b e fil ed d i rect y wi t h t h e Cle rk of the Ban ltr u ptcy Cou r t 
pursua n t to 28 Uni ted Sta t e s Code § 1 452( a ) and Local Di s t rict 
Court Ru le 5 1 ( B) . 

T i s Cou rt a g rees ·.;ith the inte rpr eta tion give n by t h e United 
S t a tes Di s t r ic t Court for t h e Nor the rn Di st r i ct of I ll inois in In 
re Gianakas. Fir t, it i s c l ear t ha t b y v i r t ue of §§1 51, 15 7 a nd 
1452 ( a) , Congress in t e nde d that t l1e Ba nkruptcy Judge c o uld h e ar 
c ase s removed f r o m Stat_ Cour t . Se cond , i t i s al so clea r by 
d e f i i t i o n t h a t Congres . r ec ea ted the Bankr uptcy Cour t a s a u n i t 
of the Dis trict Co urt; it follow ~ that the ba nkrupt c y co ur t 
clerk ' s of f ice f or thi s ul t r ic t i s es sen t ia l ly an a dmini stra t i v e 
unit o f the ntire Dis trict Co urt ~ppara tus . Fin . lly, i t is c l e ar 
tha t i n reacting t o n or -h 2 rn Pipe lin - , Cong r e r.· •.va n t ed t o ma in t::lin 
c o ntinuity in th e f u r1c t ·_o n l tiCJ o f tl1 c• b ,-:~nk rupl c j ~j ys t e 1 1 1 whil e 
r<} FI <1 i ni n t o tl1 2 l: c• . wl lill r:J ~; of Noc t h c; r· n Jl j ?J r ~ l i n <''. 



- G-

Give n th,_se pr<2lilises , the cen tr-a l issue c n ue restated: did 
Cong re s in e nact 'ng §14 5 2 ( a) intend t o prohibi t tlw nc·..v 
"bankruptcy c o tr t " c oncededl y n o more tllc:tn o. unit o f the d i s tr ict 
c o urt - - from r-eceiving reitlo va l ? p c rs i n a ty pe of case previou s l y 
r e f er red t o it by genera l ord er under §15 7 ( a )? 

To r-equi re t hat State Court re;11o vo.l p l Gading s be f il ~d •.1ith 
the Cl erk of the Dis t r let Cou r t, and pr:-ob ibi t such f i 1 i ny \'li til t he 
Cle rk of t he Bankrup tcy Court, a rd then financi al y penal i ze the 
1ovan t for f i l ing in t he Bankruptcy Cour t see ms unfair. Th i s ca se 

vl i l l b e h e rd i n ·he Bankruptcy Cou r t whether' it was fi rs t filed 
in the Bankruptcy C urt or wa s f i led i n the Distr i ct Cour t and 
r e f erred pursuant to Loc l Di s tri c t Court Ru le 51. 

The af fidavit li s ting itemized expenses i ncurred b y P l aintif f 
h as been rev i ewed. S i nce t h i s Court finds t hat it legal l y made n o 
di ff erenc e whe t her t he r e moval actio n was filed with the 
Bankru p t cy Cou r t o r t he Dis t rict Court , none of the expe nses a re 
r eimburs a ble. The order of December 1 3 , 1985, if it is c o nstrued 
as g~ant ing P a int i f f s om r i ght to bond proceed s, i s withdrawn. 

Th is Cour t holds t ha t this a ction was no t i nproper l y• removed 
a nd Plai nt iff ' s mo t i o n f o r cos ts is overruled. 

DATED: r-1 r c h 1 o, 1 98 G" 

BY THE COURT : • 

Copies t o: 

C.G. Wallace, III , Attorney , 200 Century Bui ld ing, 1121 3 
Davenpor t , Omaha, NE 68154 

Bill Logemann, RR # 6 , Bu r wel l ; NE 68823 


