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CASE NO. BK79-0-31~ 

MEMORANDUM OP'INION 

In this adversary proceeding, plaintiff seeks a determination 
that an indebtedness due it is nondischargeable pursuant to the 
false financial statement in writing exception of §17a(2}[11 u.s.c. 
§35a(3)] and pursuant·to the false representation or false pretenses 
exception of the same statutory subsection. 

On October 4, 1978, defendant applied for a loan with plaintiff. 
Defendant gave the plaintiff a financial statement in writing 
which listed assets and liabilities. On that same date, defendant 
was granted a loan of $4,500.00. Plaintiff took as security a 
boat and trailer. On November 30, 1978, defendant again requested 
an additional loan of plaintiff and was granted an additional 
loan of $2~000.00. No additional financial statement was ~iven 
and no additional security was taken. 

At the time of the initial loan, defendant explained to a 
representative of plaintiff that he was experiencing problems 
with the manner in which his horne was constructed. He was 
involved with a lawsuit against his contractor for construction 
defects. Between the time of the first a~d second loans, 
defendant apparently advised plaintiff that he was having 
difficulty repaying the first loan. 

Plaintiff premises nondischargeability on the fact that 
the defendant failed to list a significant amount of debts owed 
to third parties. However, the bulk Of the undisclosed indebted­
ness appeaps to be mechanics liens which were filed · against the 
defendant's residence after November,· 1978. The evidence discloses 
that at the time of the giving of the "financial statement, defendant 
was unaware of the potential of mechanics liens. Accordingly, 
I conclude that the failure to list the pote.ntial liability to 
mechanics lieriholders was unintentional and not done with intent 
to deceive. 



J 

The evidence before me discloses that the security interest 
which the defendant gave to the plaintiff on the boat and trailer 
was actually a second lien on the boat and trai l er. Another bank 
had first lien on the items of personal property. However, I 
accept the defendant's explanation that he believed that the 
other bank had released the sec~rity interest in the boat and 
trailer and replaced it with a security interest in a Blazer 
vehicle. Accordingly, I need not resolve the factual issue of 
whether or not defendant represented that the boat and trailer 
were unencumbered. 

Lastly,. I accept the defendant' s · explanation that he is 
unaware of how the figures regarding certain assets carne to be 
placed on the financial statement. I note that the financial 
statement in large part was not actually prepared by the·defendant 
although it is his signature. 

My finding is in favor of the. defendant and against the 
plaintiff. A separate order is entered in accordance with the 
foregoing. 

DATED: November 30, 1979. 

Copies mailed to each of the following: 

James c. Cripe, Attorney, 1223 Golden Gate Center, Papillion, Ne. 68046 

Gor don R. Hauptrn~n, Attorney, Suite 106, 7101 Mercy Road, Omaha, Ne. 68106 


