
UN I TED STATES BANKRUPTCY CO URT 
FOR THE DISTRI CT OF NEBRAS'A 

I N THE MATTER OF 

BALLENTINE BROS ., INC. , CASE NO. BK 8 3 -l82 

DEBTOR CH. 11 

ME ORANDUM 

He a ring was he l d o n Eq u i t a b l e Li f e Ass urance So c i e t y of the 
Un i t ed St a t es ( Eq uita b le ) moti o n for a ppo in t ment of t rustee in 
thi s Chapt e r 1 1 case on Apr il 13, 1 98 8 . John Pi erce o f Rembo l t , 
Lud t ke, Parke r & Serg e r , Li nea n , Ne braska, appeared o n beha l f o f 
Equ i ta b l e; Da v i d Hahn of Linco ln, Ne braska, a p peared on behal f of 
t he d e b t or; Douglas Semi s ch, Assista n t United S t at e s At to rney 
appe a r ed o n behalf o f the Fa r mers Ho me Adminis t rat ion ; Vince 
Powers, Li nco ln , Ne br aska, appeared on beha lf o f Kei t h Cou n t y , 
Nebr as ka ; C. G. Wa l lace, I II , of Thomps o n , Crounse , Pi e per, Wallace 
& Eg g e rs , P.C.~ Omaha , Neb r aska , appeare d o n b e ha lf o f t he f irm. 

This i s a l o n g - runni ng and ve ry uns ucces s f ul Chapte r 11 
ba nkrupt cy p rocee ding. It was filed i n 1 98 3 a nd ha s cont i n ~ed in 
e xi stenc e un til thi s da te s ub ject to s i g n i f ica n t liti gation bo t h 
in t h e f orm of con t es ted ma tters a nd i n t he form of a dve rsa r y 
pro c eed i ngs . 

Equ i t a ble ha s filed a mo t i on f o r the appo i ntmen t of a truste e 
a ll e ging i mpro pe r a ct i vit i e s on t he par t of the d e btor with reg ard 
to a sse t s of t he es ~t e. At the h e a r ing, t he de btor r e s isted t he 
mot i o n , as d i d Keith Coun t y. Howe ve r, s i nce the he a r i ng , Keit h 
Cou n ty h a s withdrawn its re s i s tance a nd ha s j oined wi th Equitable 
in req u e s t in g a t r u s tee t o be appointed. All o the r pa rt i e s 
pre sen t a t the h e a r ing joi ne d in support of t he mot ion f o r t he 
a ppo intmen t o f a trus t ee. 

Absen t from t he hea ring was a rep r esentat i ve of Adams Ba nk & 
Tru s t Compa n y , a c r editor i n the c ase. Some of th e allegations b y 
Equ itab l e c o n c ern a c tiviti e s between the deb tor-i n -po ss e ssion a nd 
Ada ms Ba nk & r u s t . The Court has be e n made awa re of the Ba nk' s 
r e s istance t o the mo t i on by v i rt u e o f a r gument hea r d at a l ater· 
h e a ring on Ke ith Coun t y 's mot ion to d ismiss. That mo t i o n h a s n o w 
been wit hdrawn an d , for the purpo s es of this Memora nd um, t h e Cou r t 
a ssumes t hat t h e on l y par t ies o b jecting to the appoint ment o f a 
t r us t ee a r e the de btor and Ada ms Ba nk & Trus t Comp a ny. 
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~h e evidence i n fa vor o f t he appo intment o f a trus t ee can b e 
summari zed a s f ollows : 

1 . Approx ima t e ly t wo year s af t er t he bankruptcy e t ition wa s 
filed, the d e bto r ma de a payment to Pd a ms Bank & Trus t Compa ny 
(Adams Ba nk) wh i ch was applied part l y t o the post - petit ion 
operating loan which ha d b e en au t horized b y t he Court and 
parti a ll y , i n t he amount of $ 53,438.50 wa s applied to a 
p r pe ti tion indeb edne~s owed by the d e b t or t o the Ad am s Ban k. 

2. On o r about Ma rch 2 8 , 198 5 , Bal lent ine a l so pa id the Bank 
t e sum of $53 ,4 38 .50 f o r a pplica ti o n t o the prepet i tion 
inde btedness. 

3. h e f unds ava i lable fo r the hove-l is ted pa yment s came 
from operatin g income of t he debt or, t hat i s , t he sale of crops 
a nd c a lves, both o f which be c ame pro perty of t he esta te a f ter t he 
ba n k rupt cy pe tition wa s f iled. 

4. The debto r t rans f erre , a t some po ' n t in time, 
s ubstant ially a ll of i ts r eal property t o R & T Cus t om Machine, a n 
e n tity u nde r which one of the d e b t or' s principa ls operates a 
business . Such tran s f er was purportedly by l ease wi thout approva l 
of t hi s Cour t a nd wa s for a sum s ubs t a n tially l es s han t he f ai r 
rental va l ue of the proper t y based u pon the o pinion of a n e mp l oyee 
of Eq u i tab l e Agri-Busines-s , Inc . , a ho l ly owne d subsidi a ry of t he 

·Equita ble Life As surance Society of the Un i t e d States . 

5 . The debtor r efused, un t ' l this Cou rt made a spec ific 
ord r wi t hin t h e l ast forty - f i ve day s , t o a ccount fo r a l l re _t s 
and profits and t o identi fy t he ir fo rm and location, all in 
violation of the Court rules . 

6. The debtor has transfe r re to i n s ide r s var ious personal 
property wit o ut recei v i ng compens t 'on in t he form o f ur hase or 
r e nta l paymen t s. 

7. The debtor has cont inue- to fai l and neglec t to take a y 
action for rec very of trans fer s to the Adam s Ba nk or insiders . 

8 . Trans f e rees o f the debtor, either by lea se or otherwise , 
have par tic i pa t ed in the Federa l Government farm program~ t o the 
exc lusion of t h e i nteres t of t he debtor a nd fo r the bene fit o f 
insiders as we ll as for the benefit of independent tra n sferees. 

All of the above activities o r inactivities by the manageme nt 
of t ho debtor - in-p0 3ses sion l82d tl~ i s Court to be lieve that it is 
in the best i ntere sts o f a ll par ties t o t hi s case that a t rus tee 
b e a ppointed . 

The Bankr uptcy Code a t 1 1 .S . C. § 110 4 p rovides t hat a fter 
notice a nd hear ing the Cour t shal l order the a ppoi n tment of a 
trus t ee fo r cause incl uding .. . gro ss misma nagemen t of t he affai rs 
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of t he ebtor by curr nt m na eme nt. This Co ur t is sat i sfied hat 
the tatutory r equi r me n t o f 1 1 U • . c. § 1 10 4 has ben me t and 
tha t a tru stee s houl d b e ap po in t e d t o t ake pos sess i o n of the 
a s set s a nd pe rform the a ppropriate i nve s t iga tions, r eporti g 
requ i rements and admin istra tion of t h is debto r. 

Th e mot ion for appointmen t of t he t r us tee was joi ed b y the 
offi cia l credi o rs ' committee and by the United States of Ame ri ca , 
ac ti ng t h roug t h e Fa rmers Home Adm in i s t ra t ion. The mot ion 
r equest t h a t an i ndependent pe r s on , Eug ene L . Ch amberlai n , be 
a ppointe d a trus t ee a nd that as t r ustee h e be compe n sa ted at t he 
rate o f $60 per hour f or t ime e x pended and o u t- o f- pocket expe n s e s 
a s are approv e d by the Co ur t, s u ch f e es t o be paid o ut of a ny 
r e c ov ry ma de by t he t rus t ee. Th i s Cou r t wi l l appoint Mr. 
Chamb lain subject t o his a c cep t anc e and q u a lifi c at i o n . However, 
if he , based upon his prev i ous e xperience i othe r c ase s , be l i e ves 
the compe ns a t ion provis i o ns are not appropri a te, he may 
imme ia tel , preappoi ntment or postappo in tme n t , r e quest t he Cou r t 
to o r der a d i f f erent c ompen s ati o n a r ran ge ment, perhap s by 
surcha rge agai st the i n t ere s t of the secu red credito r s, if no 
other funds a re avai l ab l e or re c ove r ed. 

It i s , t herefore, orde red t hat Eugene L . Chamberlai n i s 
ap po inted as trustee i n th is c ase, sub jec t only t o h ' s 
qualifica t ion and a ppointment a nd a p prova l o f t he a ppropr iate bond 
in a n initi a l a mount not to e xceed $ 5 0, 00 . 

Separa te J ournal Entry shal l be fil e d . 

DATED: Ma y 11 , 1988. 

BY THE COURT: 


