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These ma t ters arise out of a dversary proceedings brou ghc in 

the United States Bankrupt cy Court by Associ ated Groc<::rs of 

Nebraska Cooperati ve , I nc., th e debtor - in -posses sion , against 

ACJericai1 Home Products Corporat i on and s evera l other de fenda 1t s 

(he re inafte r r eferred t o collectively as the "Trade Cre dit o r s" ) . 1 

In those actions, Ass ociat ed Grocers sough t in its first cau se o f 

acti on to set aside (1) certain preferential t r ansfers purs uant t o 

11 U.S.C. § 547(b), and in its second cause of action to set a s ide 

(2) unauthorized post-petition transfers pu rsuant to ll U.S.C. § 

549(a) (Record on Appeal, filing 1 - hereinafter R- 1). In 

response, the Trade Creditors filed mot i ons to d ismiss alleging 

that the Bankruptcy Court could not consti t u tionally e xe rci se 

jurisdi ction over the claims of Associat e d Grocers without 

i A.rn e r i c a n Home P rod u c t s Corpora t i on ; E • J • Bra c h & S on s , I n c . ; 
Campbell Soup Company; Federal Fruit & Produce Co.; General Foods 
Corporation; Geor ge A. Hormel & Co.; George ' s Processing, In c .; 
Hudson Foods, Inc.; S.C. Johnson & Son, Inc.; Kellog g Sa les 
Company; Kimberly-Clark Corporation; Mars, Incorporat ed ; Mass 
l-ierchandi s ers, I nc .; t1e tz Baking Co.; Nabisco Brands, Inc.; 0'<-.::J.r 
1·1 a yer & Co., Inc.; Philip Morris In corporated; Ralst o n Pu rinu 
Cc:n pany; Unitc·d Sc<H c s Tobacco Co.; Cas tle & Cook e , l nc ., e t ;1l . 



' l · o 1 a t 1 r ! ~ A r r i c 1 e I l I o f t h c U n i t e d S t a t e s Cons t i t u t i on . T h c 

Ba. !l k rupt cy Court su ~ tc1~n e d the mot i ons to d i s mi s s, hol di ng th ~t t ~ 8 

U. S .C . ~ 1)7 (b) (2 )(F ) un const i tuti onally ve s ts Art i c l e Ill pl'"-'Cc:; 

i n j u d~cs l ~c~ in g t h0 cornmen u r a t e pr o t ec ti ons. Assoc ia t e d 

Gro cers o f Neb ras ka Cu~ rat ive, I nc. v . Na bi s co , 46 B.R . 173 , 1 I 5 

( B k D '' b 1 CJ Or. 5) • an ·r . . . ,, e . _ 

Ass o c i ~ t ed Gr oce rs f iled motion s to vac a te a nd t o r econs i de r . 

Aft e r a ;.:·gum e n t , t be Ba nk ru p t c y Cour t r e i n s t a te d As soc i a t e d 

Grocers' s eco nd c laim f or t h e recove ry of alleged unau t ho r ize d 

pos t-pet i ticn tr a. ns fer s (R- 33) . Th e Bankrupt cy Cour t, i n f i n c:ii 2, 

th a t it had subje c t matte r jur is d ic tion to h e a r a nd det e r rn i n a 

post-pe t iti on tra nsfer cas e, he l d t h a t by a ccepting a p os~-

pe t i tion transfe r , a c red itor suff icient l y sub j ec t s hi ms e lf t o the 

jurisdi ct io n of t he Ban krupt cy Court so as to c ons ti tute consent 

to the Bank ruptcy Cour t's j u r i s di ction (R-33, a t 10-1 1) . 

This Court gran t e d leave for Associ ated Gro ce r s to app eal the 

dismiss a l of its"first caus e of a ct ion concerning the p re f e ren ti a l 

t ransfers, a nd l e ave for the Trade Cr ed i tors to c ross - appeal t he 

re i n s t a t ement o f t he second caus e of a c t i on c oncern i ng a l leged 

unauth o r i zed pos t-petition transfers. In ad dit ion, t he United 

Stat es a nd the Official Creditors ' Commit t e e were g ran t ed lea ve t o 

i n t erven e to su pport t he constitut iona li ty o f 28 U.S .C . § 

15 7 (b) (2 )(F ). For the r eas ons s et f or t h below , the Cou rt f inds 

t hat 28 U. S . C. § 157(b) ( 2) (F ), 2 on th e fac ts pre s ent e d he r e , does 

2Th e C<' nt r al i ssue on a ppea l i s wh ethe r 28 U.S . C. § 157(b ) (2)( F) 
v i o l at• > Art ic le III of t h e Un i ted St ates Consti t uti o n . 

(f oo tnote cont i nued) 
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not vi o l.J t c 1\ ,- t i :_· l c.: II l u f the cons t i t u t ion , ~ 11 d t It a t c h L' cas c s 

ti1e r~erits u f the: ca u ses of <JC ti o n. 

( !: ootno te:: concim..! cC fc-c;m prev1uus pa ge) 
20 U.S.C. § 157. Proce dures: 

-· 
(a) Eac h ~istrict court IT~Y provide that any 
or a ll cases cnocr titl e 11 and any or a ll 
pr oceedi ngs a -ising under t itle 11 or arising 
in or related to a cas e under title 11 shall 
b o r e fe rr~d to the bankruptcy judges for the 
distr i ct. 

(b) ( 1) Ba nk r ptcy judge s may hear and 
de t ermine all cas e s un der ti t le 11 a nd all 
core proceedings aLising under title 11, or 
arising i n a ca se under title 11 , referred 
under subsection (a) of this section, and may 
enter ap propria te orders and judgments, 
sub jec t to review under secti on 158 of this 
title . 

(2) Cor e proc e edi ng s includ e , bu t a re not 
lioited t o--

(A) ~att e rs conc e r n i ng the 
admi ni st r ation of the estate; 

(B) allowance or dis al lowa nce of claims 
against the estate or exemptions fr om 
property of the estate, and estimation 
of claims or interest for the purposes 
of confirming a plan under chapter 11 or 
13 of title 11 but not the liquidation 
or estima tion of contingent or 
unliquidated personal injury t or t or 
wr ongful death claim against t h e e s ta te 
for purposes of distributi on in a case 
under title 11; 

(C ) counterclai ms by the estate against 
persons filing claims against the 
estate ; 

(D) orders in respect to obtaining 
c redit; 

(E) orders to turn ove r property of the 
(footnote continued) 
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The Tr ade Cre dito rs cont e nd that Congr e ss, by a wa rdin g 

bank r u ptcy j ud ges juri sdi ct ion t o en t er fina l judgments in c~ so s 

invol v ing claims of pr efere nt ial tr an s fers , has unco ns titut ion<1l1;-

vested s uc h judges wi th inherently j udici al power~ res erve d for 

Article III j udges.3 

(footno t e cont i nu e d frow pre~ious pa ge ) 
est a te ; 

( F) proceedin gs to det erm ine, avoi d , or 
recover prefe rences ; 

(G) motions to terminate, annu l or 
modi fy the automatic stay ; 

(H) proceedi ngs to de t ermine, avoid , o r 
recover fraudulent coveyance s; 

(1) dete t~ inat ions as to t h e 
di schargeab ility of part icula r debts ; 

(J) obj ect ions t o dis charg~s; 

(K) de te rminati ons of the validity, 
ex tent, or prior i ty of l i ens ; 

(L) confirmations of pla n s; 

(M) orders.approving the use o r lease 
of property, including the u se of cash 
colla tera l; 

(N) orders app r oving the sa le of 
proper t y othe r than prope rty resu l t ing 
from claims brough t by t he estate 
against persons who have not file d 
c laims a ga inst the estate; and 

(O) other p r oceedings affect i ng t h e 
liquida tion of the asset s of t h e es ta te 
or the a dj ustment of the debtor-credi t or 
or the equ ity security ho lde r 
r elationsh i p, except personal injury 
tort or wr ongfu l dea th claims. 

(footnorc continue d ) -....... 



A r t i c l e l I I i s d c; s i g n e d t: o p t- o v i d l:' j u d i c i a l i;r, p <H t i .1 l i L y a n , i 

1 s I I 3 ~1 i n s c ? <1 r a b 1 e e 1 c t c n t o f t h e c o n s t i t t i o n a 1 s y s L c m c1 f c 11 c c k :> 

a n d b a l a n c e s . . . . " No r t h c r· n P i p c 1 i n c Con s t r u c t i on ~ ~....:-~ 

~a r <2._~ h o n P i o e Line Co . , 4 58 U • S • 50 , ) 8 ( 1 9 8 2) • " [ I t ] bo t· h 

defines t h e power ai1d protects the inde pe nde nce of th e Judi ci,: l 

B 1- an c h • " I d • A r t i c l e I I I pro v i d e s : · 

(footnote con t inued f r om prev i ous page) 
(3 ) The ban kruptcy jud ge s hal l det ermine, on 
the judge 's o~n motion or on timely moti on of 
a party , whe ther a proceeding is a core 
p roceedi ng unde r this subsection or is a 
pro ceed i ng tha t is othen .. 'i se related to a c .:.s e 
under title 11 . A de t ermination t ha t a 
proceeding is n ot a c ore proc eeding shall n o t 
be made s olely on the bas is t ha t its 
resoluti on may be af fect ed by State l aw. 

( 4) Non-core proc eeding s under secti on 
157(b) (2) (B) of t i tle 28 , United St ates Code, 
shall no t be subj ect to the ma nda tory 
a bsention provision of section 1334( c )( 2). 

(5) The distri c t court sha l l or der that 
personal in j ury tort and wr ongful death cl aims 
shall be tried in the dist r ict court in t h e 
di s t rfct in which the ba nkruptcy case is 
pending, or in the distri ct court in whi ch the 
c laim arose, as determined by the dis tr i c~ 
cour t in which the bankruptcy case is pending. 

(c) ( l) A ba nkrupt cy judge may hea r a 
proceeding tha t is not a core proc eeding but 
that is otherwi se related t o a case under 
tit l e 11. I n such proceeding, the bankruptcy 
judge shal l submit proposed fi ndi ngs of fa ct 
and con c l usion s of l aw to the district cour t, 
and any f inal orde r or judgment shall be 
entered by the di strict judge after 
consideri ng the ba nknJptcy judge's proposed 
find i ngs and con c l usion s and after reviewing 
de novo those matters t o which any party has 
timely and s pe cifically objected. 

(2 ) Notwithstanding the provisions of 
pa ra8 r a ph (1) of this subsection, t he district 

(foo tnote continu ed) 
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'he j udicial Power of the United Stat e s , 
shall be ve sted in one suprewe Court, and in 
such i nf e rior Courts as the C on~:;rc ~s ma y from 
time to time ordai n and estab l ish . The 
Jud~es, bo th o f th e s up r e me and inf~r i or 
Court s , s h co. ll he ld their Offic es during goo d 
jjehavior, and shall, at stated Times, rec e i ve 
f o r their Services, a Compensation, whi ch 
s hall not be dimin ished du r ing the i r 
Co n tinuance in Office. 

(foo tnote cont inued from previous pa ge ) 

I d . 

cour t , with the consent of all t he par ti e s to 
the proceedi ng, may refer a proce eding re l a ted 
to a case unde r ti t le 11 to a b2nkruptcy j ud ge 
to hear a nd det ermi ne a nd to ent e r app ropr i ate 
orde rs and j udg ment s, subject to review under 
secti cn 15 8 o f thi s tit l e. 

(d) The di s tr ict cou r t may withdr aw, i n whole 
or in part, an y case or procee ding refe r red 
under thi s secti on, on i t s own mot ion or on 
t imely mot ion of any party, for cause shown . 
The dist ri ct court shall , on t ime l y mo tion of 
a par ty, so withdraw a proceed i ng i f t he c ourt 
determi nes t ha t resolu t ion of the proceeding 
requi r es cons ideration of both title 11 and 
othe r l aws of the Un it e d Stat es regu lating 
organi zations or activit i es a f fect i ng 
inte r s tate commerce. 

3rt is well established that the Bankr upt cy Court di d not have 
autho r i ty to i ssue a binding and final o r der on whet~er the 
Bankruptcy Cour t ha d jurisdiction to fin d 28 U.S.C . § 15 7(b)(2)(F) 
unconsti t ut ional. Crowell v. Benson, 28 5 U. S. 22, 63-6 4 ( 1932) . 
However, the con c lusions of law from the Ba nkrupt cy Court a r e not 
b inding on t h is Court. Accor dingly , noth ing will be gained by a 
de lay in the reso l ution of the cons titut i onal issue. Commi ttee of 
Disputed Li tiga tion Credito rs v. Mc Dona l d I nves tmen ts, Inc. , 4 2 
B.R. 981, 985 (N.D. Tex. 1984). This Cour t cou ld ha ve withdrawn 
referen ce from the Bankrup tcy Court to de termine the is s ue of 
constitutionality in the first inst ance. 28 U.S.C. § 1 57( d ). See 
a l so In r e Produ cti on Steel, Inc., 48 B. R. 841, 842 (M. D. Tenn . - 
~). To remand the matter n ow on th e basis that the Bankru p t cy 
Court lacked jurisdiction to consider the i ss ue and e nt er a fin al 
order would like ly result in an imme di a te motion to with dr aw from 
the Ba nkruptcy Court for this Court' s co ns iderati on of t he 
cons ti t utional i s sue s . 

-6-



u.s. C...I\1St. a rt. ll.I, § 1. The di.fficulty i.nh e t-e nl in the 

i :~tt: :.;-, : c ~ .Jti un o f this langu 2ge is illustrated by the sLttC ~l'J;t (: 

the s~Jp:.· v : ;l e Cu1Jrt when it: said that "[a]n ab s olute constn~cti Oil CL 

Article III is not po::; siblc in this ar ea of 'f t: cquent l y :trc2.nc 

disti:~ccior:s and c,_.,) f u si. , g precedents. ttl Thomas v. L'nion C -=t r l : i d t? 

..;. 

l 0 5 S . C t • 3 3 2 5 , 3 3 3 4 (l 9 8 5 ) , ~-S.J- n I' 

!-;arathor., 458 U.S. at 90. "[';either this Court nor Con gress has 

reac th e Constitution as requiring every federal ques ti o n ~risir.6 

u~de~ the fe de r a l law . to be tried in an Art. Ill cour ~ 

befor e 2 judge cnj oy ' ng li f e tenure and pr otection against sa~2 r y 

redu c tion." [Cit a tions omitted.] Thoma s, 105 S. Ct. at 333~ . 

In Marathon, a divi de d Supreme Court was "unable to 2.gree on 

the precise scope a nd nature of Article III' s limitati ons . The 

Court's holding in that ca se es t abl i shes only that Congres s ma y 

not vest in a non-Article III court the power to a dju d i ca te, 

render final jud gment, and issue binding orders in a tr ad iti onal 

contract action -ari s ing under state law, without co n sent of the 

litigants, and subject only to ordinary appellat e review." 

Thomas, 105 S. Ct. at 3335, citing Marathon, 4 58 U.S. at 84 

(p lurality opinion), id . , at 90- 92 (opinion concur r ing in 

judgment), id., at 92 (Burger, C.J., dissent ing) . Marathon did 

not "implicate the j u risdic t ion of the bankruptcy cou r ts in othe r 

n:atters within the 'traditional' ba nkruptcy jurisdiction ." In re: 

Kais e r, 722 F.2d 1574, 1580 (2d Cir. 19 8 3). As th e Court point ed 

out in Kaiser: 

[Mar a thon ] stated that "the rest ructuring of 
t he debtor-creditor relati ons , wh ich is a t the 
c o r e of the federal ban kruptcy powe r, 

-7-



may we l l be a 'public ri ght'" r1ncl t·.hu s subJect 
to adjudi.c d t ion in an Article 1 court. 45 8 
U.S. a t 7 1 . Se e a Jso 4 5 8 U.S. at 9 2 ( E>u:ce,e r, 
C.J., dissentT!lg)('rr wr it e sepD CH Ll y to 
emphasize tha t, not with s t a ndin g t he pl urality 
o p i n i on , the C o u r t do e s no t h o 1 d t c J a y t l1 a t 
Congre ss ' l.Jroad grant of jUr i s di ct i on to the: 
n ew ba nkruptcy courts i s ge ne r all y 
incons istent with Art icle II I . . R3ther, 
t he Cou r t's holding is l i~ite d to t he 
prop os ition stated by Ju s ti c e Rehnqu ist in hi s 
concurrence in the judgment -- th a t a 
'tradi tion a l' state c ornGJon - law ac tion, not 

ro ade subj ect to a fed e r al rule o f decision, 
a nd r ela ted only pe ri pheral ly to an 
a d judi cation of bankru ptcy under federal l aw, 
mu s t, abs ent consent of the li t ig nts , be 
heard by an 'Ar t i c le III cour t ' i f it i s to L ~ 
hea rd by any c our t o r a Qcn cy of th e Un i ted 
States . Thi s limi t ed h o l d ing , of cour s e , co c s 
ri ot s ug gest t hat there is someth ing inherently 
unconstitutional about t h e new ba nkru p tcy 
courts ; no r does it prec lude s u ch c ou r t s from 
adjud-icat i ng a l l but a r e latively nar row 
c ategory of cla ims ' ari s i ng unde r ' o r ' ar i si n g 
i n or related t o c as e s unde r' t he Ban <rupt y 
Act. 11

) . 

I n r e Ka is e r, 722 F . 2d a t 1580, n .2 . The Supreme Cour t 

invalidat ed th e juri s d ic tional gran t on separab il i t y g rounds , not 

on the grounds the bankrupt cy c ourt s c ould not adj ud i cate 

tradi tional ban k ruptcy matters. Id . at 1580. 

The Trade Creditors' cla im tha t g i v i ng bankrup tcy court s' 

jurisdict i on to make final det e r minati ons i n cla ims of 

pre f e rentia l transfers pursuan t to Se c t ion 54 7( b ) a nd S c t i c n 

549(a ) is unconsti tu tional becaus e (a ) an a c t ion to r e cove r a 

pr e f e r ence is a private right not a public ri ght; (b) the r i ght t o 

r ecove r a preference is not a congressionally created ri gh t; and 

(c) th e powers g ran t e d bankruptcy judges are gr ea ter t h n tho s e 

whi ch ~ay be prem i ssibly granted a djunct s . 

- 8 -



The first ari;L:mcnt fo .-: u ses on the tl t:;t: inct i. o n I1i<l ci L? bv JusL LCl. 

1< <11" ,..,_ l h 0 1l J I , 58 u. s . ;j t 6 2- 7 G. --- - - -

th .:~ t Cong!.·css could, fiurs"J ant to it s Art i c le I p o '-; crs , crv ;1tc' .i 

l e r, i. s l a t i v c c o u r t ( a n on - A r t i c l e I l I c o u r t ) i n " ' s p e c i a l L -: c J . P - •.: .:~ s 

having particularized needs a nd war ra nting distinctive' tr e at~~n t 

s u c h a s t h c a r e a of bank ru p t c y l a vJ . " M a r a t h ~:m , 4 58 U . S • o t G .: - 6 3 . 

Jus tic e Brennan identified t h r ee situat ions i n which Congress 

could cre2 te legislative courts without violating Article I I I . 

Id. at 65-69. The th r ee cat egories identi:'~ ied we t· e territ o r i:;l 

courts, courts-marti a l, and cou rt s to adjudicate pub lic ~ i 0hts . 

Id. at 71. Justice Brennan s t a tes that: 

The distinction between public ri gh ts and 
private rights has not been def initively 
exp lained in our pr ec ed e nts. Nor is it 
necess ary to do s o in t he present c a se s , for 
it suffices t o observe th a t a mat t er of pub l ic 
rights -must at a minimum arise "between the 
government a nd others. " Ex ~a rt e Ba kelite 
Co!'"p., ~79 U.S. 438 , 451 (19 9). In contrast, 
"the li ability of one indivi dual to another 
under the law as defined," Crowell v. Be nson, 
2 8 5 u • s . 2 2 ' 51 ( 1 9 3 2) ' is a ma t terorp r iva t e 
rights. Our prece den ts clearly establish that 
only controvers i es in the forme r catego ry may 
be removed from Art. Ill courts and delegat ed 
to legislative cour ts or administr a tive 
agencies for their det e rm ination . See Atlas 
Roofing Co. v . Oc cupa t iona l Safety and Health 
Review Comm' n , 430 U.S. 44 2, 450, n. 7, 
( 1977); Crowell v. Benson, 285 U.S. at 50-51. 
See a lso Katz, Federa l Legi slati ve Courts, 43 
Ha rv. L. Rev. 894, 9 7- 918 (1930). Private
ri ghts di sputes, on the o t her ha nd, lie a t the 
core of the historically recognized judici al 
power. 

Ma r athon, 458 U.S. at 69-70. In Marathon the Court det e r min ed 

that: 

- 9 -



\.Jc di sce r n no s uch L' xce p t i on a l t;ran t of power 
d ppli cc1bl c in t he c1ses b efo re u s. The cour t s 
cre c1 t c: d by the Bank ru p t cy Act o f 197 8 do no t 
lie exclus ively out side t h e St a tes of th e 
Fed eral Uni on, li ke t hose in the Dis tr i ct of 
Co l cmbia a nd t he Terr itories . No r do the 
E . : r:~ r-uptcy Cou rt s be a r a ny r eserJb l an ce t o 
c o u ~- ~ s - 10 a r t i a 1 , "'' h i c h a r e f o u n e d u pon t h c 
Cons ti t uti o n's gra n t of plenary author i t y ove r 
t he Na tion's mi l i t a ry forces to the 
Le g i slat ive a n d Executive Bra nches. Finall y, 
t he: substan tive l e ga l rights a t i s s ue in t he 
p r ese n t ac ti onca im ot be deemed 11 pu b lic 
rig~ts." Appellants arfiue that a discha rge i n 
'5an reru~tcy i s ' n de ed a pub l i c r i gh t ," similar" 
t o su e congress i onally creat ed be n e f its a s 
"t-ad i o stat ion li c ens es, p i l ot licens es, or 
ce rti fic a t es f or common car r iers " g r an ted by 
adm in i s t ra t ive age nc ies. Se e Br i ef for United 
St a te s 34. But the r e s truc t u r in of de b t or
credi t or re l a ti ons, w i c ts a t tne co re o 
cne fe deral bankru tc owe r , must be 
at s ti n uis 1e rom t e a · u 1ca t i on of state
c r ea t e pr tvat e rig ts, sue a s t e r1 g t~ 
r e c ove r cont r act damages tha t is at iss ue in 
ills c a s e. The fo rmer may well be a " pub l ic 
r i ght," bu t t he lat t er o'Sviou s ly is no t. 
App el l ant No rthe r n 's righ t to r e c over contra c t 
damage s t o au gment it s esta t e is "one of 
priva t e r i ght, tha t is, of the l i a b i l ity o f 
one ind i v i dua l to an other under the l aw a s 
defin~d ." Cr owe ll v. Be n son , 285 U. S . at 51. 

Ma r a thEn, 458 U.S. a t 70- 71 (emphasis added ). 

Th e Tr a de Credi t o rs cont e nd t hat since the Un i t~d St at es is 

not a party t ha t p r e fe r en c es a r e n ot publ ic rights nor 

congre ss iona l l y crea ted r igh ts . In Thomas the Su preme Cou r t 

speci f ical l y r efut e d a ny br igh t line dis tinct ion wi t hin the 

public ri gh ts versus private r igh ts c ont rover s y. Thoma s , l OSS . 

Ct. at 334 2 .4 

4rnte r e st i ng ly, in In re Pr oduction Steel, In c. , 48 B. R. 84 1 , 84 4 
(M.D. Te nn. 1985 ) th e Cou r t cha r ac t e ri ze d t he fun c t i ons of th e 
ba nk r uptcy court u nde r t he Bankrup t cy Act of 1984 i nto tw o 
categori es . " Fi rst , ea ch c ou r t i s a 'l eg i slat ive court' with the 
author ity to make fina l j u dgments on matte r s that are a t t he co re 

(foot n ot continue d) ---._ 
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T h i s L i 1 cor y t h a ~ t: h c pub li c 1· i 1?, h l s / p r i v a t e 
ri[.h r: :-; d i cl1ct: 'G:;Y of Cr c:,.;c-J l and Mu_rrav_'s 
L e s ~~ C' P , s u r r .:1 , ? :- o v i aes a or i ~ h t 1 i n c t c s t [ o t· 
2ec.lil:r.Jinli-0 he r e quirements of Artic l e Ill 
did 1·:o:: c c:,·.r.12!:d a rr.a jo ri Ly of the ColJI· t ~ n 
i ; •J t· t l: c l.T l' i o c L i:: c . I :1 so: <i r '-' s ""p ;) e 11 e e s 
i. n- -C,--t::- i:_, C" et-tl: a·t--c-:? S C 3 n d C i." O"..J C ll aS 

es;:: <lLl i~hing th2t the rightto -an Art icle III 
~ o n! t" i s a b s o l u t e u n l e s s t h e f e d e r a l 
government i s a party of record , we ca nn o t 
a g r e e . C f ~- No r t h e r n P i p e 11 n e Co . I ~2 r a , a t 
1'1 1 (pluralityT (noting that aischaq~e in 
ba nkru ? tCy 1 which adj usts liabilities be tween 
i :-: d i vi d u a l s , i s a r g 'J ab l y a pub 1 i c r i g lH ) . B u t 
see id. 1 at 69, n.23. Nor did a majority of 
the Co0 r t endo rse the implication of the 
private ri ght/pub lic right dich oto y that 
Article III has no force simp ly because a 
d i spute is between th e G ve rnme n t and an 
L1 d ~ v i d u a L Co c p a r e i d . , a t 6 8 , n . 2 0 . 

1'h oruas , lOS S . Ct. a t 3336 .5 

(footno te c ont i nued from pr evi ou s 
o f the federal bankruptcy powe r. 
adjunct to the district court in 
to b2nkruptcy proceedings ." Id . 

page ) 
Sec ond , each c ourt is a l s o an 

matters tha t are merely rel a ted 
at 846. 

c: 
~In Th om2s , even J ust i ce Brennan admitted: 

1 agre~ wi t h the Court that the determi na tive 
facto r with respect to t he proper 
charac teriz a tion of the nature of the dispute 
in this case should not be the presence or 
absence of t he government as a party. 
[Citations omitted.] Despite t h e Court's 
contr a ry sugges tions, the plurality opinion in 
Northern Pipeline suggests neithe r that "the 
ri ght to an Article III forum is absolute 
unless the federal government i s a pa r t y of 
record" nor that "Art i cle Il l has no force 
simply be cause a dispute is between the 
Governm ent and an i ndividual." [Ci t ations 
omitted.] Properly unde rstood, t he a na lysis 
e l a bo r at e d by the plurality in Nor t h e r n 
P i pe line does not . place the feder a l governmen t 
in an Art. Ill s tra ight-j acke t wh eneve r a 
dispute technically i s on e between priva te 
parties. We recognized that a bankruptcy 
adjudication, though techn ica lly a d i s pute 
a mong pr i vate pa rtie s, may well be pr ope rly 

(footnote conti nued) 

- 1 1-

I 



The Court in Thom a ~ r€'itcrc1ted that "[c)he cnduri.ng le sson '-< 

Crowe ll [285 U.S. 22 (1 931) ] is tha t: pr .J c tical attention t o 

subst a nce r c:;.t hcr than do c t rinait·e rc i_.i.::ln ce on fo t· a l cat csorics 

should inform .:::pplication of Arti c le II I. " Th olllas, l OSS. Ct . -.:t 

33J6, citing Glidden Co . v. Zdano k, 370 U. S. 530 , 547- 48 (1962 ) ; 

s~e a l so Crowel l, 285 U.S. at 53. "The extent of judici a l re vie '.,' 

afforded by the l e gislation reviewed in Crowell does not 

c onstitu t e a mi nimal r equi r ement of Arti c l e Ill without regard t c 

the origin of th e right a t is s ue o r the concerns guiding the 

selection by Co ngr ess of a pa rt icular method for re s" lvins 

di s pu t e." Thomas, 105 S . Ct. a t 3 336. In Cr owe ll thE · t:J tt< [ ':.:. 

"disp l aced a t r adi ti onal cause of act ion and affected a ~· ~ e-

existing relationship based on a common-law contract f or h i r e ." 

Id 

In Th omas , t h e ma j ority h e ld tha t "Congres s, a cting fo r a 

va li d l egisla tive purpose pursuant to its constitutional powers 

un der Arti c le I, ·may crea t e a seemingly 'pr i vate ' right that is so 

closely integrated to a public r e~u latory s cheme as to be a mat ter 

appropri a te for agency resolu t ion with l i mi ted invol vement by t h2 

Art icle III judic iary . " Thomas, 105 S. Ct. at 3340. 

I n r eaching t his conc lusion, the Cour t analyz e d the subst an ce 

of the s ta tute at issue. A similar analys i s of 28 U.S.C . § 

l57 ( b)(2)(F) as appli e d to an ll U.S.C. § 547(b) or 11 U. S.C. § 

(footnot e continued from previous pa ge ) 
charac te rized as a matter of public rights. 

Thomas , 105 S. Ct. a t 3342 (Brennan , J., concu rri ng ). 
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SL,9(.J) p referenc e a c tion resul t s in this Court holdin r, L l\,) t 

A :.-t i c l c 1 I I J o e s n o t pr e c l u d c t he b .:1 n k ru p l c y j u d g c f r o: :1 , • :1 ~ , · 1 i n · · 

f i n .:1 1 o r d c r s i n .:1 n 11 U • S • C • § 54 7 ( b ) o r ll U . S . C . § 5 <4 'l ( :, ) 

p r c f c r e n c c u. c t ion sub j e c t to t r ad i t ion .:1 l a p p e l LH e t- c v i c· v: ' \' .: . r: 

Article Ill Court. Like t he arbitration statute u nder F I F:{A tr:. 

the Court analyzed in Th omas, the sch eme cr ea t ed under 20 L: . S . C . ~ 

157(b) ( 2)( F) and 1 1 U.S.C. § 547(b) or 1 1 U.S.C. § 549( <.1) Ol~c<> :! • _ , ;~ 

de pen d on sta te lew fo r the rule of dec i si on , or replac e a cacsc 

of acti on cogn iz a ble under sta te la\J, Thoma s, 105 S. Ct . at 3335 . 

~f. Ma rat hon . L. 58 U. S. at 84-8 5 ( p lural i ty opi n i on ) ( cont :-:-.: ct 

cla i ms at issue we re mat t e r of st a te law) ; Crowe ll , 28 5 U. S . at 

28 7-88 (rep lacing t ra dit iona l admiral t y n egligence acti on wit h 

admi ni st rative scheme of s t ric t li abi l i ty). 

Hi s to rical ly, un der the common law a debtor may lawf~ ll y 

pre f e r any one or mo r e of h is cred itors over other cre d i t or s as 

l ong as-t he object of the trans acti on i s t o s ecu re the payment of 

the debt. 4 Collier onBankrupt cy , 'I 547.01 (1 5th ed. 19 86 ). The 

t reatise sa id : 

!I 

It is only whe re such a transfe r i s r e l a t ed to 
a subs equent bankrup t cy or i nsolvency s ta tute 
that i t runs afou l of pr oh i bito ry l e gis l ati on 
and becomes invalid. As sta t ed in Johns on 
Baillie Sho e Co . v. Ba rdsle~, El mer & Ni cho ls, 
237 F. 763, 767 (8th Ci r . l !6 ), 

"Un t i l the c ommen cement of 
bankrupt cy proceedings a debtor has 
the right to dispose of his 
pr oper t y, the right to secu re and 
pay h i s debts with it, an d the right 
to secure and pay one of his 
creditors in preference to others, 
pr ov i ded the payment or se curity is 
not violat ive of any act of Congr e s s 
or law of t he sta te ." 
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Accor di ng l y, the enti r ~ i nvalidity of a 
t r <.! n ~ :.1 c t ion .1 s a p t-e f e r e 11 c c , when co~~ s ide r c d 
in the li r,ht of the de bto ' s subsequent 
bankni?tcy, must come from t he BJ.n kru p tcy Co de 
itself. 

. It w~ s conceded unde r former Sec tio n 
60a, the precurs o r of s e ction 547, howe ve r, 
tha t a preference whi ch oay b e avoided in 
ba nkrupt cy is defi ed e xclu s ively by t ha r_ 
s t a tute, ex ce p t insofar as·sect i on 544(b) 
(fonDe r Se ction 70e) adopts any nonba nkruptcy 
fede r 2l or sta t e law making p r e ferential 
t r a ns f e rs voida b l e. Cons eque n tly, as a 
g e ne r al rule , a ny tran~ act i on sou ght to be 
avo ided as prefe r e n ti a l by a bank r u p t cy 
t rus t e e prelimina ri l y s h ould be t e s t ed by t h e 
requi r eme t s of se ct i on 547(b). If t he s e 
requ ire~en ts a r e ge t , t h en the watter of 
recove r y it s e l f is go ve rn e d gene rally by 
sec ti on 550. Never theles s, me r ely bec a use a 
prefe r ence canno t be e s t a b l i s h ed and avoi ded 
under sect ion 547 do e s not t hereby eliminate 
all rec ourse to a ction t hat the bankrupt cy 
t r u st ee Da y ha ve wi th r e s p ec t to p references. 
An app r opri a te f ede r a l o r state law may 
i nvalid a te "p r e f e r e n c es , '' and t h e t ruste e, 
u s i ng the p wers gi ven h i m un de r secti on 
544 (b ) , ma y thu s a ttemp t to s et a si de a 
t r ans f e r as pr e fe r ent ia l and inva li d un der 
s uch a l aw. In that cas e , th e el e men t s of a 
p referance as outl i ned by the f ede r al o r state 
( u s u a lly Stat e) s t a tut e will be c ont ro lling 
rather t han the pr ovisions of s e c t ion 547. 

4 Collier, at ~ 547 .01. Li kewise, Section 549(a) that a ll ows t h e 

t r ust ee to set aside non-autho r i z ed post-petiti on tra nsf e r s mad e 

on acc o un t of an t e cedent debts do not rely on sta te l aw o r rep l a c e 

a state aw cause of action.6 See 4 Colli e r, a t ~ 549 et seq . 

6Th e Court notes tha t Ar ticle III ma y ind e ed lim i t a bank r u p t c y 
court ' s power to ent e r a final order in t ran s f e rs pr e feren ti a l nnd 
voidab le under f e dera l or s t a t e l a w pursuant to 11 U. S .C. § 
544(b ) . The matt e r s de pendent on st a te law for the r ule o f 
decision would be ve ry simil a r to the t rans ac tion in Mar a th on. 
However, t he Court need no t reach tha t issue here s i n ce the 
prefer e nce acti on s we re brou ght pur s uant to ll U. S .C. §§ 5 47 (b) 
a nd 549 ( a). 
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T h c s e p .:n t i c u l a r r i g h t s u n d c r ll U • S • C . § § 54 7 (b) .:ltH.I 5 !~ 9 \ <1 ) a r c 

CCi\l; rC~; s i.onally crec:;Lcd riE,hts. 

Aft e r reco~nizing the ne c essity of effective adjudication of 

r i 2, h t: s u n de r 1 1 U • S . C . § § 5 4 7 ( b ) a n d 5 !1 9 ( 2 ) an d a n a l y z i n g t h c 

origin c:md natu re of these rights, this Court does r:ot beli e\·c r: c 

inde:penclent role of the judiciary i 11" our constitutional scher.Jc i s 

thrc.:1tcned by a b:2nkruptcy judge entering final orders in such 

matter s unde r 28 U.S.C. § l57(b) (2) (F). "To ho l d otherwise \,·oul u 

be to de feat t h e obv ious purpose of the legislation to furnish a 

prompt , cont inu ous , expert and inexpensive method for deal i ng with 

a class of questions of fa c t whi ch are peculiarly suited to 

examination and de termination by a [non - a rticle III office r) 

SJ?ecially a ss igne d to that task." Thomas, 105 S. Ct. at 3338, 

quo t i n g C r o r,.; e ll , 2 8 5 U . S • a t 4 6 . 

In add i t i on , t he chance of unwa r ran t ed en roachrnent on the 

Articl e III judi cia l power is further mi nimiz ed since the tot al 

sch eme enacted by Congres s fo r the adjudication of 11 U.S.C §§ 

547(b) and 5 49(a) rights provides for both intervention and revi ew 

by an Ar ticle Ill Cour t. The district court retains pr imary 

juri s diction over bankrupt cy proc eedings. 28 U.S.C. § 1334. 

Bankruptcy judges are a "unit" of t h e di st ri ct court, and their 

exercise of adjudicatory authori t y is subj e c t to the "rul e or 

order of the di st rict court." 28 U.S.C. § 151. Bankrupt c y judg~ s 

are appointed by Artic l e III courts of appeals and a re removabl e 

by the j u d i c i a l co u n c i l of the C i r c u i t . 2 8 U . S . C . § 1 5 2 (a ) ( 1 ) an (l 

(3). 28 U.S.C. § 157(d ) provides tha t the district court upon it s 
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own tnotion or t he timely motion of a p.:1rty may withdr aw (or C<lLSe 

sh own .:1ny case or pr o c ee ding i n whole or pa rt fr om the ba nk r u p t c y 

cour t. This gives the d is t ric t court control over t he f a ct 

finding function o f the ban krup t cy court i n t he s e rna tt e rs si nc e 

the dist ri ct cou rt could choose t o e a r the ~a tter s i n t he f irst 

instance. 

If the ma tt er is not withdr awn, t he dist r i c t court ex e r cis es 

t r aditi on a l appellat e rev iew ove r the proceedings. 28 u.s . c. § 

158. Bank r . Ru le 8013 p r ovides: 

On an a ppeal t he di str ic t cou r t or ba nkr uptcy 
appe l l at e pane l may aff i r m, mo d ify, or r evers e 
a bankruptcy court's judgme n t, order , or 
de cre e or r emand with i ns truct ions f or f ur t hc . 
proceed ings . Find i ngs o f fact s ha l l n ot be 
s e t a s ide unl es s clear l y e r roneous, and due 
rega r d sha ll be g iven to the op portun i ty of 
t he ba nkrupt cy court t o j udge t he credibil ity 
of th e witne s s es . 

Bankr . Rule 8013 . See also Proposed Cour t Rul es 80 13 , reprin t ed 

in 10 7 F.R.D. 403, 556 (19 85) . While the d istri ct court is bound 

by t he clearly erron e0U S Stan ca rd for r ev ieW of f a cts, su ch 

restr iction does not limit the r eview of the l aw or of any 

fundame n t al or jurisdictiona l facts. 7 These latter ·are s ub ject to 

de novo review by the d i str i c t cour t .8 Cr owe l l , 28 5 U. S. at 53-

7A j ur isdictional fa c t would, be fo r ins t ance, whethe r t he 
proc eed ing comes withi n the s trictures of 11 U. S. C. § 54 7 (b) 
rathe r t han for inst ance 11 U. S .C. § 544(b ), an d should be 
cons i dered a core o r non -core proceeding . See Wa 1 te rs v . t. -~ .:. ' l 
Ass oc. of Radiat ion Survivors, lOS S. Ct. 3Tgij , 3185 n.3 (1985) 
(revi ew of constitutional e rror i s preserved ) ; J ohn son v. 
Robinson, 4 15 U. S . 361, 367 -3 68 (1974). 

BAt least six cour t s of appeal have uph e l d the consti tuti ona lity 
of the r efe r e nc e rul e promulga ted after the ~!arat hon de cisi on t o 

---(-foo t not e conti nued) 
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5 5 . S c c a 1 :: o F i r s r N a t i on <i 1 Ban k i n S i o u x Fa 11 s v . N 3 t i on a l Bank 

of South D<1ko ta, 667 f .2 d 708 (8th Cir. 198 1). In t~d diti o n, an y 

~ ixed qu cscions cf l nw and fact t ha t primarily i nvol ve le ga l 

questions vwu ld be sub j ect to de novo rev i ew. See U. S . A. v. 

Maull, 773 F.2d 147 9 ( 8th Cir. 1985). 

(footnote c ont inued from previou s page ) 
keep the ban kruptc y s ys t eEJ functioning: In re Colorado Ener .:; Y 
Supply Inc., 728 F. 2d 1283 (10th Cir. 1984); In re Kaiser, 722 
F.2d at 1574; Co· st a l St e el v. TilghQan Wh ee labrator, Ltd., 709 
F.2d 190 (3d Ci r . ) , cert. denied , 464 U.S. 9 38 (1983). White 
Motor Corp. v. Citibank, N. A., 704 F.2d 254 ( 6t h Cir. 198 3); In r c 
Hansen, 702 F.2d 728 ( 8th Cir . ), ce rt. denied, 413 U.S. 1208 
(1983); In r e Brani f f Ai r ways , Inc ., 700 F~ 21 4 (5 th Cir. ) , 
cert. denied, 461 U.S . 94 4 (1 98 3 ) . 

The Court in In re Tom Carter, 44 B.R. 605, 609 (C . 8 . Cal. 
1984) st a te d: 

Th e court s yst em es t ab l ished by the 1984 Act 
is a congressional ad opt ion and codification 
of t he s ys t em util i zed under t he reference 
rule. I nde e d , the on l y s igni fi cant 
d i s tinc t ion be twe en the two sys tems is a 
dif fe rent standa rd of r eview in co re ma tt ers . 
Under th e r e ferenc e rul e , the di s t r ict court 
was n o~ requir e d to gi ve defe r en ce to the 
findings of the ba nkruptcy judge a nd could 
hold its own hea ring and r eceive addition a l 
evidence. Under the 1984 Act, the distri ct 
cour t acts as a Court of Appeals, apply i ng a 
clear l y erroneous standard of rev i ew. 

However, such a difference is merely textual. 
Under the 1984 system, the district cou r t 
retains the power to wi t hdraw any proceed i ng 
at any time prior to t h e final decision by the 
bankruptcy judge. Thus, the di st rict cou rt 
has the discret ion to review on appeal or 
withdr aw refe r e nce a nd e xe r cise complete 
authority over th e proceeding. In any event, 
a clea rly e rron e ous standa rd of review fo r 
c ore mat te rs has be en held fully consisten t 
with Artic l e III principles. In re Morr i ssey, 
717 F.2d 100, 104 (3rd Cir. 1981); 16 16 Reminc 
Ltd. Pa rtnership v. At ch ison & Keller, 704 
F.2d 1313 (4 t h Cir. 1983). 

(footnote con t inue d) 
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--~--------
!:-1 conclu~ion, this Court holds th .1t Article Ill i~ no t 

vi u~c:.tcd by the sch e :>1e Cong r e ss enacted r,r .1n ting the Ban kru pt cy -

Ccu rt the power under 28 U. S.C. § 157 (o ) (2)( F) to avo i d p e fl' rc nc.:-c 

l r cir • :; f e r s u n d e l. 1 1 U • S • C • § § 5 4 7 ( b ) a n d 5 4 9 ( a ) , a n d e n t e r f i n 2. l 

orders therein subject to tradi t i ona l a pellate r ev i ew by an 

Article Ill c our t. See In ~ e Tom Carte r, 44 B.R. 60 5 (C. D. Cal. 

1 9 8 4) ; In r e TW I , I n c ._, 51 B . R . 4 7 0 (Ban k r. E. D. V a . 1 9 8 5) • Th e s e 

cases, therefo re, shall be remanded to t he Bankru ptcy Court for 

dete r mination on t he mer i t s. 

Accordingly, 

IT IS ORDERED t hat t h e orde rs of the Bank ru p tcy Cou r t in CV 

85-0-341 th rough CV 3 5- 0- 34 7 an d CV 85 - 0-349 t hrough CV 85 -0-359 

and CV 85-0-361 t hrough CV 85 - 0 - 362 su s ta i n i ng th e mot i ons to 

dismis s t e f irs t causes cf ac ti on f or prefe r en c es a~d hol ding 

th a t 28 U.S. C. § 157 (b)(2) (F) i s un con s t itu tiona l shou ld be and 

hereby are reversed. The cases are remanded t o the Ban kruptcy 

Court for determination on t he merits. 

(footnot e cont i nued f r om previous page) 

I n re Tom Ca rter, 44 B.R. at 609. Additionally, th e Ei ghth 
Ci r cui t has det e rm i ned that the clearly erroneous standard of 
review binds t he dis t rict court. In r e Hunter, 771 F.2d 1126, 
11 29 n.3 (8th Cir. 1985 ) . The Supreme Court has propos e d the 
clearly errone ous standa rd for review of factual findings of co r e 
rulings in th e new propos ed Bankruptcy Rule s Propos ed Court Ru l es , 
8013 reprinted in 107 F.R.D. 403, 556 (1985). 
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lT IS fUI-{THER ORDER ED that the orders of the Bdnkruptcy Cuurt 

in CV 85-0-383 t:hrough CV 85-0-402 denying the motions to dis in l.SS 

the second ca~scs of action for pos t -petition t ransfers sho~ld be 

and he re by are affirr..ed. The cases are remand e d t o the Ba t1k ruptcy 

Ccert for a determinati o n on the merits. 

DATED this day of June, 1·986. -:· 

BY THE COURT: 

() 
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