
UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE MATTER OF 

ARTHUR and MELVA HEIM, 

DEBTORS 

) 
) 
) . 
) 
) 

MEMORANDUM OPINION 

CASE NO. BK80-905 

This matter came on for hearing on December 10, 1986, on a 
motion to dismiss or appoint examiner filed by the creditor, High 
Pla ins Agricultural Credit Corporation . Appearing on behalf of 
the debtor was Jess Nielsen of Nielsen & Birch, North Platte, 
Nebraska. Appear i ng on behalf of t he creditor was Kelly s . Br een 
of Laughlin, Peterson & Lang, Omaha, Nebraska. 

Findings of Fact 

Debtors, Arthur and Melva Heirn, f iled in this court a 
voluntary petition for relief under 11 U.S.C. Chapter 11 on May 1, 
1980. At the time of fi ling, the debtors were engaged in the 
business of wheat farming and oil development. To date, no plan 
of reorganization has been filed by t he debtors. Dur i ng the 
course of their bankruptcy, t he debtors have been involved in 
prolonged litiga tion with regard to their farm property, a summary 
of which litigation follows: a first mortgage from the debtors to 
Tra velers Inde n ity Company was recorded on April 21, 1976. A 
second mortgage o n the debtors' rea l estate was recorded on March 
23, 1977, in favor of High Plains Agricultural Credit Corporation 
("creditor"), the creditor herein. On May 21, 1979, Travelers 
c ommenced proceedings to foreclose its mortgage from the debtors. 
In its order of foreclosure of August 2, 1982, the District Court 
found, int er alia, that the debtors owed the creditor $346,712.56. 
The real estate was sold to the creditor at sheriff's sale, which 
sale was confirmed by the Di str ict Court on October 12, 1983, and 
subsequently affirmed by the Nebraska Supre me Court on August 10, 
1984, in Trave l ers Indemnity Company vs. Heim, 218 Neb. 326, 352 
N.W.2d 921 (1984). 

On September 11 , 1984, the debtors instituted an act i on 
against the credito rs alleging that , because of a delay in paying 
the purchase price, the creditor had waived and abandoned its 
purchase at sheriff's sa l e . The debtors requested that the land 
be resold and asked for an a ccounti ng regarding the wheat crop 
harvested from the real estate by the c reditor. On May 9, 1985, 
the District Court ruled that it l acked jurisdiction to declare an 
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abandonme nt by t he creditor or t o h ear the d ebt ors ' r equest for an 
acc ount i ng. On June 6, 1986, the Supreme Court ruled o n appeal 
that the District Court did have jurisd' ction to hear t he motio ns 
but that the debtors ha d failed to allege a ba s is for vacat i ng ·the 
con f i r me d judic i a l s a l e. The Court also declined to enter an 
o rder for an account i ng. Travelers Indemnity Company vs. Heim, 
223 Neb . 75, 388 N.W. 2d 106 (1986). 

All of the debtors' real property has now been so l d, and -Mr. 
Heim tes tified that he has had no f arm income since 198 5. He a l so 
test i f i ed that he has a ll of the s c heduled f arm equ ipme nt and 
vehic les e xcept a 1975 Bu ' c k , a 19 76 Mercury, a 1978 Cadillac, and 
a tract or t hat was traded in f o r a newe r trac t or t hat was 
subs equently reposse ssed. Accor d ing to Mr. Heim's testimony , the 
equipment is l oca ted on a neighbo r 's farm. He furthe r testified 
that he rece i ves oil production i ncome from a well designat e d as 
Kennedy-Larson. Mr. Heim indicated that he has no o t her intere st 
i n any producin g well, although he clai ms to have mi ner al l e a ses 
in Kimball County for which he pays no r ent . It is apparent f r om 
Mr. Heim 's t estimo ny and t he evidence adduced at t rial t hat t h e 
Ke nne d y -Larson we ll is current l y the debtors' only source of 
income . 

The debto rs-in-possessio n have t raded secured collate r a l 
wi thout paying t he secured creditor. The debtors-in-po ssession 
gave a s ecur i t y inte res t in g r owing crops, then so l d the crop s and 
spent t he funds without paying the creditor and without get t ing 
permiss i o n t o u s e c ash collateral. 

Fr om April o f 1 982 u nti l Ma y of 198 6, the debtors filed no 
operating r epor t s wi t h the Bankrup t cy Cour t. Pu rsua nt to a n o rder 
o f th is Court, the de btors f iled ope rating repo r t s in 1986 fo r the 
years 1982 t hrough 1986. Th ese operating repor t s and Mr. Heim's 
t estimony indic a te t hat the debtors have had a negative cas h flow 
s i nce ~iling t heir Chapter 11 petit i o n herein. In addition to 
t heir living a nd o perating expenses, the debtors-in-pos session 
have made chari table donat ions of at l eas t $119 , 042.1 1 s i nce t he 
fi l ing o f t he i r pet i t i on , desp ite their negative c ash flow. 

Mr . Heim f urther testif i ed that he i n tends t o lease farm 
gro u nd for farming opera tion s . He a l s o indicated that , in 
add i tion to receiving income f rom t he Kennedy-Lar s o n wel l, he 
intends t o obtain funds from investors to e ngage i n other dri ll ing 
operations. However, he present ed no s pecific evide nce as t o t h e 
identity o f these i nve stors, t he amounts they intend to invest , 
the location of t h e minera l int e r e sts on which he i n tends to 
drill , o r their value. I n at l eas t one year dur ing the pendency 
of t he debtors' Chapter 11 ca s e , 1981, Mr . He im's test i mon y and 
t he ope ratin g reports indica t e t ha t the debtors ' expendi t ure s i n 
oil d ril ling ventures e xcee ded the fu nd s p r ovided by i nve s t o rs by 
more than $55,000. 
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Finally, Mr. Heim testified that he filed his Chapter 11 
petition in order to litigate his claims outside of the Bankruptcy 
Court, a nd that he had no present intent to reorganize under the 
Bankruptcy Code . 

The creditor has brought this motion to dismiss or, in the 
alternative, appoint an examiner. 

Issues 

1 . Should the debtors ' Chapter 11 petition be dismissed 
pursuant to 11 u.s.c. §1112(b)(1 ), §1112(b)(2), or §1112(b)(3) ? 

2 . Should the debtors ' Chapter 11 petition be dismiss ed due 
to lack of good faith in filing? 

3. Should an examiner be appoin ted to investigate any 
a l l egations of misconduct, mismanagement or irregularity in the 
manage men t o f t he affairs of the debtors? 

Decision 

The case shall be dismissed pursuant to 11 U.S.C. §1112(b)(1) 
on April 30, 1987. 

Discussion a nd Conclusions of Law 

11 U.S.C. §1112(b) provides in pertinent part as follows: 

Except as provide d in sub-sec t ion (c) of this 
sect i on, on req ue s t of a party in interest or 
the Uni t e d States Trustee, and after notice 
and a he ari ng, the court may convert a case 
under th i s · cha pter to a c ase under chapter 7 
o f this title o r may dismiss a case under this 
chapter, wh icheve r i s in the best interest of 
c r e ditor s a nd the e sta t e, for cause, 
inc l ud i ng- -

(1 ) continuing loss to or diminution of 
t he.estate in a bsence of a reasonable 
l ikelihood of rehabilitation ; 

(2) inabi l i ty t o effect uate a plan; 

(3) un reasonabl e delay by the deb t or 
that is prejudicia l to c redi tors; 

Mr . Heim admitted and the debtors ' operat i ng repor t s indicate that 
t he debtors have had a negat ive c ash f l ow since f i ling their 
Chapter 11 pe t ition he r e in nea r l y seven years ago. Thi s si tuation 
ha s existed desp i te substantia l receipts o n the part of the estate 
d u r ing thi s period. The f i rst r equireme nt for a d i smissal under 
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§ 111 2 (b)(1) of the Code is that c ontinu i ng los s t o or d i mi n u t i o n 
of the estate must exis t . Wi t h regar d to th i s requirement , 
Coll iers provides the following guide l ine s: 

"Obviously, if the d e b t or has a ne gat i ve c a sh 
flow after ent r y o f the order for re l i ef i n 
t he Chapter 11 case, t he fi r st of t he t wo 
elements of § 11 '12( b)(1 ) is s a ti s fi ed. Section 
1112(b)( 1 ) does not, howeve r, s pecify tha t 
only cas h losses are t o be considere d. 
Although the debtor may have a posi t i ve cash 
fl ow, the court s hould c ons ider whether the 
debto r is suffer i ng a l oss by reason of actual 
depreciation in t he value of prope r ty of the 
e state. The c ont inu ing l o ss or diminution 
s tandard set forth in § 1 112 ( b ) (1) r equ i res t he 
c o ur t to c onside r depr ecia tion o f as s ets in 
the economic, rathe r t han accounting sense. A 
d e btor which is operat i n g at a loss accord i n g 
to generally accepted accou n t ing pri nciples 
may not f a l l wi thin the 'con t inuing l o s s' o r 
'diminu t ion o f the e state' s t andard s i f i t c an 
be established tha t the value o f t he debtor' s 
assets is a pprecia t i ng rather than 
depre cia ting." 5 Co llier on Bankruptcy, 
~1 112 .0 3 [2 ] [ c][i], ( 1 5th Ed i tion. 1 979). 

Most of the debtor ' s asset s a r e go ne , and t here is certainly 
no evid e nce befo r e the Cour t t ha t t he val ue o the d e b tor s' 
remai n i ng a sse ts i s a ppreciati ng . No t only have the d e btors be e n 
operat ing a t a loss , they have been doing s o for a l mos t s e ven 
ye ars . Thi s in itse lf is enough o satisfy the f irs t requirement 
of §1 11 2(b) ( 1). In re W. J . Rewo l d t Company, 22 Bankr . 459 
(Bkrtc y . D. Mich. 1982) ; I n r e ohnsoh, 29 B.R. 136 (Bkrtcy. S .D. 
Florida 1 98 3 ). I t is o bvious that one fac t or i n thes e operat ing 
losses is t he fact tha t the debtors contr ibuted more than $1 19,000 
t o c h a rity dur i ng th i s per i o d . There is no indi c a t i on t hat t he 
funds f or t he c ontr i bu tions came from any s ource othe r than t h e 
ba nkruptcy e state. Further, t hese do nat ions were made wi thout 
c our t approv a l a nd cannot be c onsider ed to have been made in the 
o rd i nary course of bus i ness . It s hould a l so be noted that none of 
the debtors• expenditur es during t h i s t ime wen t toward payment to 
t heir s e cured or un secured c red itors. Clearly , the first 
requireme n t of § 11 12 (b )( 1 ) ha s been sat isfied, a s this Court does 
conclude tha t t he re has been c o ntinui ng l oss to t he e s t ate. 

Section 1 112 (b )(1) requi res as a s e cond condition tha t the r e 
be an a bsence of r e asonab l e l ikel i hood o f rehabilitat i on . With 
r e ga rd to rehabi li tation , Col l i e r s state s as fo l lows: 

" Under the standard containe d i n 
§ 1 11 2(b ) ( 1), l osses alone are not grounds fo r 
conversion . I n order for t he court to dismiss 
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or convert under pa rag r aph (1 ), the debt or's 
fi nancia l condition must be such as t o pe r mit 
the c o u rt to determine that there is no 
reasona ble likelihood that t he d e btor will be 
rehabili tated. 'Rehabilitate' has been 
define d t o mean ' t o put back in good 
condition; reestabl ish on a firm, sound 
basis.' Reha bi litation, as used in 
§1112(b)(1) , does not mean the same thing a s 
reorganization, a s such term is used in 
Chapter 1 1 . S i nce t he debtor can be 
liquidated in Cha pter 7, the ability to 
con firm a.plan of r eorganizat i on is 
considerably different than reaching a firm, 
s o und financial base. " 5 Collier on 
Bankruptcy, ~1112.03[2][c)[i ] (1 5 th Edition. 
1979 ) (footnotes omitted). 

Mr. Heim has admitted that he has had no farm income since 
1985 , and the evidence has shown that a t present his only income 
i s der i ved f r om the Kennedy - Larson well. He has indicated t hat he 
"wil l farm or t ry t o farm in 1987." (Brief for Debtor at 6). He 
has a lso i ndica t ed that he intends to obtain fund s from investors 
i n order to engage i n oil dri lling operations. However , for 
ne ithe r of t hese proposals ha s Mr. Heim presented a ny real 
evidence as to how these plans wil l procee d and wha t t he 
likelihood of the i r success may be. Any business venture involves 
a c e rtain amount o f speculation. However, in this Court's view, 
Mr . He im ' s proposals are pu e speculation with very l ittle 
e vide nce of t h e ir feasibili t y . This combined with the fact t h a t 
t h e debtors ha ve ·been unable to operate the se same kinds of 
ven tures successful ly f or the past six and o ne-half years leads 
thi s Court t o co nclude that there is no reasonable like lihood of 
rehabi l itat i on i n t his case . Thus , t his Court is of the ~pinion 
t hat the two- pronged r equirement of §11 1 2 (b){ 1 ) has been sat isfied 
a nd that t his case should be dismisse d. 

Al t hough i t is unneces sary to r e ach the remaining issues in 
v iew of the decision to dismiss pursuant to §1 112 ( b)1), th€ Court 
neverthele s s will dispose of them here . Section 1112(b)(2) lists 
as a c ause for dismissal the i nabili t y to effectuate a plan . It 
is true t hat the d e btors did not file a plan in a l most seven 
years . However , the debtors were involved in l i tigation 
c o nc erning t heir farm land until June 6 , 1986 . It is this Court's 
opin ion that it would h a ve been d iff icul t, i f not i mpossible , to 
formu l ate an effective p l a n o f reo r ganization when the debtors 
were not certa i n as to the outcome of thi s l itigation a nd as t o 
what asset s the y were dea l i ng with . The re f ore, the Court would 
not d ismi s s on the basi s of the failure to file a p l an here in. 

Sec tion 111 2( b) ( 3 ) g r ounds d ismi ssal upo n unrea sonabl e delay 
by t h e debtor t ha t is pre j udi c i al t o the c r edi t ors . Th i s Court 
find s t hat the delay in t his case wa s caused by the l it iga tion 
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over the f a rm l a nd. Wh i le rec ognizi ng that the d ebtors' intent i n 
purs u ing th is l itigat ' on was no doubt t o d e lay l o sing thei r l and, 
t he Court believes tha t thi s delay does not rise to the l eve l of 
being unr easona ble or p re j udicial to t he creditors. 

The c redi tor has also r aised t h e iss ue of good fa i th in this 
case. Mr. He im testified that the debtor s filed t he i r Chapte r 1 1 
petition solel y t o enabl e t hem to engage in litigation over t hei r 
farm l a nd. He f urther tes t if i ed t hat he had no i n t e ntion of 
filing a p lan and wou l d no t have done so had t he debtors' 
litigation been succe s s fu l. The c red i t o r as s erts t ha t these 
a c tio n s c o mbined wi th the debtors' ac t ions i n dimini shing t he 
estate const i tu t e a l ack of good fa ith . In a 198 4 ca s e , I n re 
J o hns-Manvi l l e, 36 B.R . 72 7 (Bkr tcy . 1 98 4 ) , t he Bankruptcy Court 
f o r the Sou t hern Di s tric t of New York he l d t hat the on l y 
requirement f o r fi ling a Cha p t er 11 petit ' on i s tha t t he e nti t y 
filing t he peti t ion be an e lig i b l e debtor , i .e. , a r eal bu s i ness 
wi th real c r e di tors, in need of r eorganiza t i on . The f ac t t ha t a 
debto r was a ttempt i ng to s t ave o f f creditors by f il ing a pet ition 
in bankrupt cy wa s no t viewed as filing in bad fai t h. I n f act, 
that is the preci se rea s o n why most debtor s f i l e Cha pte r 1 1 
petitions. I d. a t 240. This v i ew was l a ter affirmed b y the 
District Cour t in I n re Johns-Manvi lle, 39 B.R. 23 4 (D .C . S . D. 
N.Y. 1_984) . Thi s Court believes tha t , whatever t heir i n t entio n s , 
the ffeims were eligi b l e debtors and t hus fil e d t heir pe t it ion in 
good fai th. Further , the Court q uestions the propri ety of ra is i ng 
thi s i ssu e nea r l y s e ve n ye ars af t er t he f i ling of t he pe t it ion. 

Thi s Court conclud s tha t this c a s e s hould be a nd shal l be 
dismisse d o n Apri l 30, 1 98 7 , because of c o n t inuing 1 s s s t o t he 
es t ate and becaus e o f no r e asonabl e l ikel ihood of rehabilita tion 
pursua n t to 11 u.s . c . §1 11 2 ( b ) (1 ). The Court leaves the case o p e n 
o nly to permi t the filing of requests f or a dmi n istrative expens e s 
which mus t be f iled a nd heard before April 30 , 1 986. 

DATED: Feb r ua r y 23, 1987 . 

BY THE COURT: 

Co p i es to: 

J ess Ni el s e n, Attorne y , P. O. Box 1006, North Platte, NE 69101 

Kelly S . Breen, At torne y, 11 306 Da venport Stree t , Omah a , NE 6815 4 


