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CASE NO. BK8l-1900 

Di::l-3'l'ORS 

MEMORANDUM AND ORDER 

Before me is the application filed by Merle Nicola, Trust0e, 
for authority to enter into contract to sell real property. The 
appljcation recites that the applicant is the trustee of the 
nbove-captioned est3tes, that the estate consists of certain 
real estate, that the trustee gave notice to all creditors of 
his intention to scJl property Tree and clear of interest and, 
within the time specified, no objection to the proposed sale 
was filed. The application goes on to request approval of the 
purc hase agreement attached. Section 363(b) provides that the 
trustee, "after notice and a hearing", may sell property of 
the estate if the sale is other than in the ordinary course of 
business. 

After notice and a hearing is specifically define d in §102 
of the Code. As used in the Code, it 

"(A) rncans after such .notice as is appropriate 
in particular circumstances, and such opportunity 
for hearing as is appropri ate in the particular 
circumstances; but 

"(B) aut.h~..>ri ze s an act without an actual hearing 
if such no tt ce is given properly and lf- -

"(i) such a h e aring is not requested 
timL"lY by a party in interest; or 

"(i i) there is insufficient time for a 
hea rlng to be commenced before such act 
must he done, and the Court authori?-es 
such :>c t;" 

fJ]y underst::mdin 1~ of the foregoi ng provision is t hat trustee's 
s hould give noLi.c e ,""~1' t heiP j nt .-_;. nt to do acts \oJ here the " ::tfter 
noti ce and a ll eaP in :~ " ! ) roc~d ure is specified . A oeadl ine is 
given creditors f t•J · \""~ l ' .i ectins and, if no objection i.s fi.leri , the> 
tr·~~ste e i s auth•.,ri.. .·, ·d to pt' C'Cl:,.~ d \vith the act . The r'·s ult j s 



\ . ll;t\: the Cour·t doC's not be(~111ne involv~.·d 111)1 (·~;:::; :)p: t'• .. ' is :111 llb.l' -'':t..iun 
:md a di~;pute betwc·en the trustee a r1d a t.h i t•d J·:tr·1 .y to he· J'l·:·;olvc'd. 

'rhe present applicat ion recites that the :lJ•!JPOpr·inte ru'oc:edure 
h;)S bc(~n ~iven nnd that no objection \\'<lS fi.led. Hov.;ever, it r'equest s 
that lhe Court br:come involved and ilpprove the PuPcha::>e Af;l·eem,:nt. 
'l'hi.s [decline t o do bec!luse it is not in ket_·ping ~-.;ith the sp"i.r>Jt 
of the Code as I understand it. I note for ex~111p J e that the 
'lJ.tpli.c!lti.on recites that the trustee gave n.)t.ice to creditors 
of his jnlcnt to sell real property fre 0 and clear of aJl interests. 
My approval of the Purchase Agreement may be construed to be an 
appr'ov3 l of the procedure followed whereas, an argument can be 
1~arle that an adversary proceeding must be instituted ngainst 
mortgage holders and other lien holders on the real property for 
a s3le free and clear to be authorized. I note further that my 
approval of the application may be construed to be approva l of 
the private sale of the propert y for $46,500.00. I have no way 
of knowing whether this is the fair market value of the property. 

Both of the foregoing reasons come to mi nd when I consider 
whether I should approve the application or decline to do so. 
Without this memor.::indum being in any way a judgment as to the 
fol'ego:ing issues, it is 

ORDERED that t he application of trustee for authority to 
enter into contract to sell real property be, and it hereby is, 
deni.ed . 

DATED: December 15) 1981. 

BY THE COURT: c ---:1 A , 

-=~-· ~-( ~- -'c__ 
U.S. Bankruptcy Judge 

Cop .i es to: 

Clay Rogers, Attorney, One Merri l l Lynch Plaza, 10330 Regency 
Parkway Drive, Omaha, Nebraska 68114 

Merle Nicola, 6550 So. 84th #200, Omaha, Ne. 68127 


