
IN THE MATTER OF 

UNITED STATES BANKRUPTCY COURT 
FOR THE DI STRICT OF NEBRASKA 

ALVI N & TANYA AVANT, CASE NO . BK88-54 

DEBTORS CH . 1 3 

MEr-10RANDUM 

This matter came before t he Co urt on the object ion to 
confirma tion by the University of Nebraska . John Wi l t se appeared 
fo r Un ive r s ity of Nebraska , and Mary Powers appe ared for Al vin and 
Tanya Avant, debtors . At the hearing, t he Cour t ordered leg a l 
arguments f rom both parties . The Court has rece i ve d and reviewed 
these a rguments. 

Sta t ement of Fact s 

Debt ors filed for Chap t e r 1 3 relie on J a nua r y 12, 1988 . 
Debtors ' plan proposes tha t the unsecured cla i m of $6 80 owed to 
Computer Cheque will be pa i d i n fu l l by the t rus tee . The 
remaining unsecured credito rs , including objector, University of 
Nebraska, will receive under debtors' plan a pro rata d i stribu tion 
o f the ba l ance of debtors' paymen t s a fter pa yment of al l secure d 
a nd pr iority claims . The Univers ity of Nebr aska's. tot al claim is 
$1 , 934.84 . Debtors' p l an, as propose d , provi des for mont hly 
payment s of $ 169.12 to t he t r ustee over the p l an's sixty- month 
term. 

The University cf Ne braska contends t hat debtors ' plan, wh i ch 
grants Comput er Cheque' s unsecur e d claim priority, unfair l y 
discriminates betwee n o r among unsecur e d cla i ms in viol ation of 11 
u. s. c . § 1322( a)( 3) , (b)( 1 ). Debtors argue that t he debt owed to 
Computer Cheq ue is the resul t of an i nsuf ficien t f und check which 
could subject them to cr iminal prosecution. I n addition, such a 
claim would be nondi schargeable in Chapter 7. Theref ore, a lthough 
debtors a dmit they a r e d i scr iminating be t ween uns ecured c l aims, 
they bel i e v e that the d iscriminat ion is not unfair . 

Ana ysis 

~------------~~~~vant port i ons of 11 u.s.c. § 1 322 read: 
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(a) The plan sha ll--

(3) if the plan class i fie s claims , 
provide the same t reatment for each 
claim with in a part i cular clas s . 

(b) Subject to subsect i ons (a ) and ( c ) of 
this section, the p l an may- -

( 1) des igna te a class or cla sses of 
unsecur ed c l aims , as provided in 
sectio n 1122 o f this ti tle, b u t may 
not d iscrimi nate unfai rly a ga i nst 
any class so d e s i gnated; h owever, 
such plan may trea t c laims for a 
consumer debt o f t he debtor if an 
i nd ividual i s l iabl e on s uch 
consumer debt ·with the d ebtor 
differently t han other secu red 
cla ims. 

11 U.S .C. § 1322 (a )(3),( b)(1 ) (1987) (emphas i s a dded .) 

The University of Nebraska re l i e s on In re Gay, 3 Bankr . 3 36 
(Bankr. D. Colo. 1980) t o s upport its a r g ument t hat t he 
discrimination is unfair. The Court i n Gay he l d t ha t c l a ssifyi ng 
a d e bt owed on insuff ici ent f unds checks separately from al l o t her 
unsecured creditors was unfair l y discriminatory . Because t here 
was no evidence that t he debtors would be prosecuted fo r t hei r 
f ailure to pay the amount due on t he checks, t he Gay Cour t he ld 
that t he po s s i bility of prosecutio n was no t suf f i c ient to justify 
the dispara te treatment of the unsec ured credi tors. 

While t he decision in Gay is not b inding on t hi s Court , its 
holding is r e asonable. As i n Gav , this Court has no e v idence that 
Computer Cheque will bring cri~al proceedings i f debtors' plan 
does not pay the debt in full. 

The i s s uer of a bad che ck under Nebraska l aw c ommi ts ei ther a 
felony or a misdemea nor dependi ng on the amount o f the c heck. 
Neb. Rev . Stat. § 28-611 (1) (Reissue 1 985 ). If convi c t ed under 
this sect i on , the violato r ma y be ordered , inter ali a , to make 
f ul l r estitut i on. Ne b. Rev. Stat.§ 28 - 611(b ) (Reiss ue 1 985). 
Although c rimi nal proceedings a re excepted from t he au tomat i c 
stay, 11 u.s.c~ § 362( b ) (1 ) (1 987), a n order of r est i tution can be 
considered a n o r der i n aid of collect ing a prepet i tion debt which 
may not be e xce pted as a judgment in a proceeding to enf orce a 
police or regulatory function. 11 U. S .C. § 362(b )(5) ( 198 7 ). If 
prosecution o c curs , deb tors ould , at that time , r eque st an 
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amendment t o t hei r plan . Ant icipat ing what may h appe n i s not 
s u ffi c ient j us tif ication fo r discriminating betwe e n u n secured 
c l aims .. 

It is ordered that debtors' plan s hal l treat al l unsec ure d 
cred ito rs the same . De btors have t h i rty days to amend t he i r p l an 
con s i s t ent wi th th i s dec ision. 

Sepa r a te Journ al Ent r y to be e ntered. 

DATED : June 30, 1 9 8 8 . 

BY THE COURT: 
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