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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF NEBRASKA 

IN THE HATTER OF ) 
) 

MI CHAEL LESLIE LOWE , ) CASE NO . 
GAIL MARIE LOWE, ) 

) 
DEBTOR ) 

) 
ALLIANCE NATIONAL BANK ) 
AND TRUST CO. , ) 

) 
Plaintiff ) 

) 
vs. ) 

) 
MICHAEL LESLIE LO\'lE, ) 

) 
Defendant ) 

MEMORANDUM OPI NION 

BK8 5-17 78 

A85 -291 

Trial wa s held in North Platte, Nebraska , on Februa ry 3, 
98 7 , on the compla int object ing to t he di s cha rge ability of debts 

owed b y debtor Mich a e l Leslie Lowe to t he plaint if f . Appeari ng o n 
beha lf o f t he p la int iff were Al be rt Reddish of Al l i anc e, Ne b raska , 
and Mark Anders on of All 'ance , Nebraska . Appearing on behalf of 
t he debto r was Dav ' d Nut t l e ma n of Gering, Ne bra ska. 

Pursua nt to t he Fede r al Rule s of Civil Procedur e as applied 
by the Bankrup t cy Ru l e s, the Cour t makes the following findings of 
f a ct and c o nc l u s ions of law and judgment. 

Facts 

1 . The d e btor and spouse, who is not involved in this 
laws ui t , f i l e d t he i r vol unta ry Chapter 7 petition i n bankrupt cy 
Augus t 8 , 1985 . ; 

2. The defendant had operated bus i ne sses in sev eral cities 
unde r t he name "Record Shop" or " Sound Outl e t " either as a s ole 
propr i eto r or as a partnersh ip f r om approximately March 1 98 1 unt i l 
the filing of the bankruptcy pet i tion i n 1985. The plaintiff wa s 
the mai n operat ing l ender for the business, which , a l t hough 
ope ra t ed i n t hree separate l oca t ions and und er various names, wa s 
treated by the p l ai n ti ff and the defendant as one business. 
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3. Debtor borrowed money on a regular basis from the bank 
and from other financial institutions. He provided financial 
information to the bank , including profit-and-loss statements, 
cashflow statements and balance sheets. All of the financial 
documents were req ested by the bank to support the various loans . 

4. The bank was not advise d at any time by the debtor tha t 
the fina ncial statements were not true and corre ct . 

5. The bank relied upon the financial statements in 
e xtendi ng credit and renewing c redit to the debtor. 

6. The debtor knew that the bank had requested financial 
information and knew that the bank was using the financial 
information in making determinations with regard to extensions of 
credit. 

7 . There were particular occasions, in 1984r at which time 
the bank s t opped advancements and note renewals until debtor 
provided f i na ncia l statements and a cashflow. 

8 . From early 1984 through the l ast date the debtor was in 
business, t he fina nc i al information he ~rovided to t he bank wa s 
inaccurate. Specifically, he had overstated the i nventory v lues. 
At the s ame time he wa s providing cert ain i ~ventory values to the 
bank, he was provid i ng o ther inve n t o y valu~s t o other creditors 
and , when he completed his income tax returns, he based the value 
of i nven t ory on the actual physica l inventory taken by a store 
employee . However, he did not give that i nforma tion to the bank . 

9. In addition to providing false inventory figures to the 
bank, t he debtor pr ovided informat i on to the bank which was 
inacc-urate with r egard to the amount he owed to other lending 
inst i t utions. 

10 . Eve~ as late as J une 30 , 1985, the f inancia l information 
that ;- h~ .gave t he bank was incorrect with regard to trade accounts 
payable. The bankrupt cy schedules show that as of the date of 
fi ling, in August of 1985, the trade accounts payable were in 
excess of $20,000. However, t e most recent financial statements 
he provided the bank reflect that there were no accounts payable. 

11. The result of the presentation of false - financial 
information to the Bank is that, after liquidation of assets, 
there r emains a deficiency of $57,529 . 26 as of February 3, 1987. 

w ~ . ·=·-2 _1 _: _ 
i Conclus ions:"of -Law 1 :ill- .. 1 . 

I ! I . 

Th is case wa s b r ought pursuant 1 t0 1 11 U.S~C. '§.523(a)(2)( B) . 
That section proh i bits a discharge of ~n i ndi~idual debtor from a 
debt f or money or an extension, renewal, or refinance o f credit by 
use of a statement in writing t ha t is materially false , respect ing 
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the d e b tor's financial condition on wh i ch t he credi tor reasonabl y 
re l i e d and t hat the debtor c aused to be made wi th inte n t t o 
deceive . 

The Ba nk must prove al l of the elements of t he statu ory 
s ection to preven t the debt be ing discha rged. In re Schwart ing, 
6 71 F . 2d 1192, 1 184 (8 t h Cir . 1 982) . 

This Court concludes tha t the bank has met its burden o n all 
of the requirements of Sect ion 523(a)(2)(B). 

The d ebtor has argued t ha t he did not ever guara n tee to t he 
bank that t he f i nanc i a l s t a t ements he was providing were a c cura t e. 
In a dd i tion, he claims t hat t he financial i nforma tion t hat he 
b r ough t to the bank wasn't al l o f the fina ncial informa tion a bout 
h is personal assets or liabi li t ies bec a use a ll he was d ea l ing wi t h 
t he ban k on we re business debts. Therefore, i t wa s hi s o pinion 
t hat he was only requi r ed t o provi de i nformatio n abou t t he 
particu l ar busine ss to the bank a nd that he was not r e quired t o 
p rov ide informa t i on concerning his pe rsonal ob l igat i o n s wh i ch 
we r en't d i r e ct l y r e l a ted to the business . In a ddition, h e cla i ms 
t hat the ba n k didn 't reasona b ly re l y on t he fi nanc ia l s t a t me n ts. 
The bank could h ave taken actual physica l i nventory and the ban k 
cou ld have reque s t ed copies of hi s tax r eturns a nd that fa i lure to 

o ei t her or bot h should r esult in a finding by t he Court t hat the 
~~~nk d i d not r e asona b l y r e ly upon the fi nanc i al in f o rmat io t hey 
r e c eive d. 

This Cour '· ~ej ects those arguments o f the debtor . What he is 
essentia l y s a y ing i s that he didn 't te l l the ban the t r ut h but 
t he bank s hou l d ~ve been a bl e to figure tha t out by r e questing 
more info r ma tio n whic h wou ld have a ide d the bank ' n determin i ng 
t ha t ei the r h i s fi nancial s tatement s we re inaccurate or h i s t ax 
retu rns we re inaccurate. Thi s Court does not fi nd t ha t t he bank 
has such a d u ty . It req uested , o n many occas i ons , f i nancia l 
i nfo r mat i o n from the debtor. There is no e v i d e nce before t he 
Cour t t hat it s ugges t ed to the debto r t hat i naccur a t e financia l 
i n f o rmation would sa t is f y t he requ i rement. The debtor 
i n t e ntional l y provided inaccurate f inancial i nformation and the 
bank relied upo n it in making l oans . 

Al l of the e lements of the stat utory section are met. 

The d e b t or then c l a ims that only t he a moun t the bank loa ned 
after the inaccurate fi na nc ia l state ments we r e prov i ded and u po n 
wh i ch t he ban k r el ied s hou ld now be f o und to be no nd isc hargea b le . 
Th i s is probab l y a n a ccura t e s t atement of the law . However , the 
ev i dence be f ore the Court i s tha t the bank relied u po n the 
f inancia l s ta t e men t of the deb t o r for bot h t he bus iness l oans and 
t h e real e sta t e loans. The ba nk a t o ne point r est ructured a r ea l 
e s tate loa n based upon i ts u nde rstandi ng of he f ina nc i al 
condi t ion o f the debto r a nd ba s ed upon a pro mise by the d ebtor 
tha t when certai n real esta te was sold a payment o f $15,500 wo uld 
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be mad e t o the bank to bring the debt. Howeve r , when the real 
estate was sold , the debtor, instead of paying the bank, invested 
the $15,50 0 in other real estate. When all of the assets of the 
debtor were l iquidated, the bank shows a deficiency of 
approxima te l y $ 58,000 a s of the date of the trial. 

Th is Court finds tha t judgment should be entered in favor of 
the b ank and ag•inst the debtor in the amount of $57,529 . 26 as of 
February 3, 1987, with intere st to accrue at the contractua l rate 
f rom t ha t date forward until paid and the Court fu rther finds that 
s uch amount is not discharge able. 

Sepa rate Journal Entry shall be i ssued reflecting the 
judgment . 

DATED: May 18, 1987. 

BY THE COURT: 

tcy Judge 

'opie s t o: 

A.T. Reddi sh, Attorney, P .O. Box 82 7 , Allia nce, NE 69301 

Da v i d c. Nut tl eman, A~torney, Box 340, Gering, NE 69 3 41-0340 

Ma rk Andersen, At t o rney, P.O. Drawe r E, Alliance, NE (;930 1 


