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CASE NO. BK85 -1 77 8 

DEBTORS 

ALLIANCE NATIONAL BANK AND 
TRUST COMPANY, 

Pla i n t iff 

vs. 

MICHAEL LESLIE LOWE , 

Defenda n t 

MEMORANDUM OP IN I ON 

A86 -319 

On February 3 , 1987 , trial was h e l d on th is adversary 
proceeding comme nced b y Al liance Nat iona l Bank a nd Trust Company 
( Ba nk) to d e t e r min e t he validi t y priori ty and e xtent of a lien. 
Al bert Reddi sh and Mark Ander son of Al l ianc e , Nebras ka, appea r ed 
on beh a l f of t he bank . David Nuttleman o f Geri ng , Nebraska , 
a ppe are d on beha l f o f t he debtor/de e nda n t. 

Fi nd ings of Fac t 

1 . Defendant and spouse fi led a voluntary Chapter 7 petition 
o n Augus t 8, 198 5 . 

2 . Def endant operated a bu s iness vario us ly ent itle d "Reco rd 
Shop" a nd 11 Sound Outl et" in various western Nebraska cities and 
borrowed operat i ng f unds for the b u s i ne ss from t he Bank. See 
Memor andum Opinion fi led this date i n Adversary No. A8 5- 291 wh i ch 
o u t l ines t h e fac t s c oncerning•the b sine ss r elat ionship between 
t he pa r t i es . 

3. Whi l e defendant was operating t he bus iness as a sole 
pr oprietorsh i p he execut ed seve r a l p r omissory notes to t h e Bank 
a nd o btai ned l oans, extensions and renewal s o f his l ine o f credit. 
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4. Befo r e going into the business the defend a n t ha d been an 
e mployee o f the Un i on Pacif ic Railroad Co . a nd was injured wh i le 
on the j ob . In June of 1982 he made a s ett l emen t with the 
ra i l r oad by which he rec eiv e d a lump s um of cash which covere d h i s 
at torney fe e s and medical expenses a nd the railroad contract ed t o 
pay him $50 0 per mont h for l ife with certain guarantees concerning 
t he minimum number of years tha t the payme nts wou l d be made. 

5. The s ettle ment a greeme n t between the defendant and t he 
r ailroad conta ined t he fol l owing l a nguage : 11 No amount payable or 
to become payable under t he t erms of this Agreement sha l l be 
s ubj e c t to anticipation or assig nme nt by Lowe or any other 
b e nefi c i ary thereof, or to attachme n t by or to t he i nter f erence or 
contro l of any creditor of any benef i ciary, or to be t a ke n or 
reached by any legal or equitable process in sat isfaction of any 
debt o r l iabi lity of a beneficiary prior to its actua l receipt by 
the beneficiary ... 

6. Th e defendant i s required to perf orm no f urth r dutie s in 
order to rec eive t he payment s and the only duty of t h e r~il road is 
to ma ke the payments . 

7. Duri ng the bus ines s re l ation s hip between the Bank and 
defenda n t, defendant infor med the Bank on a regular b as is of the 
s ta tus of h is cla im a gainst t he ra i r o ad a nd the a n t ic i pated 
settle ment. On at least one o ccas i o n , May 20, 1 983 , the evidence , 
as reflected in a bank office r's notes , Exhibi t 121 , shows t hat 
the Ba nk exte nded fi nancing by rewriting a $14,000 note and 
a dvancing $6 ,000 of new mo ney with the agreement by t h e defendan t 
to make payments on a monthly basis a nd, a s a ddi tional s ecuri ty to 
assign t he ra i lroad s ettleme nt t o t he Bank . 

8. Al s o, on March 14, 1 98 4, de f endant executed a new note 
re f l ect ing a r e newal of pre v i ous o b l igations and advancing 
add itiona l funds and took as sec u r ity a nother assignment of t h e 
money d ue and t o b e come due from the rai l road settlement . 

9. On J une 20, 198 5, de fe ndant e xecuted an addit iona l note 
once a ga i n granting ass i gnment, for security purposes , of t he 
money due f rom t he rai l r oad .1 

i 
10 . The d ocuments representing the assignments of 

de fenda nt ' s inter est i n the :~a i lroad money, for s ecurity pur poses, 
was f ile d with the appropria t e coun ty clerk on August 1, 198 5 , and 
with the ebraska Secretary of Sta t e on Augus t 7 , 1985. 

1 1 . Al l o the r a s set s o f t he debtor/defe nd ant have be en 
l i q u ida t ed- and there r emains a de fici e ncy d ue t o t he Bank which 
this Co u r t has f ound by sepa r ate memorandum a g r eeme n t of t his date 
i n Adversary No. - AS S-291 to be no ndi schargeabl e . 



12. In a case brought by t he Cha pte r 7 tru s t ee a s an 
ob j e c tion to exemp t ion a nd dec i ded o n Ma y 21, 98 6 , t i s Court 
de t e r mi ne d that the r a ilro ad pa yme n t was a n annu i ty a nd, a s 
betwe en t he t r uste e a nd the debto r , was e xemp t p u r sua n t to t h e 
p rovi s ion s o f Se ction 44-371 R.R.S. Ne b. Tha t sta t u t o r y s ection 
p r ovid e s t hat an a nnu i ty is exe mpt un l e s s i t ha s been as s igned. 
Upon mo tion to r eco nsider f i led b y t he t r us t e e , t h e Co u r t fo u nd 
tha t t he a s signment , if a ny , was n t an as s i gnme nt t o t he t r ust e e 
and the t rus tee , the r e for eF c ou l no t o b j ec t to the e xe mption. 

13. The Bank c l a i ms a n inte re ~t in t he settlement fu nds b y 
v i rtue of t he a ssignmen t s it has rece i ve from the debto r a nd 
c la i ms that t he fu nd s a r e no t exempt pursuant t o Se c tio n 4 4-37 1 
R. R. S . because, prior t o bankru p t c y , the debt o r assigne d, f or 
s e curi t y, his i n t e r e st t o the Bank . 

Conc l usi ons o f Law 

Al though the deb t or c l a im s t ha t t he specif i c l a ng uage of the 
s e tt l eme nt a greeme n t wi t h the r a i l r o a d proh i b i t s d e fe nd a nt from 
a s s i g n ing h i s i n t e r e s t to a n y c reditor , he none t he l ess did so. As 
con s i dera t i o n for the Bank g ran t i ng c e rta i n l oans, the d e f e nda n t 
executed, o n mo r e t ha n o ne occa sio n, an a s s ignme nt of h i s i n t e r e st 
in the r ai l r oa d payme nt s. 

Th e Nebra s ka exempt ion sta t u te, Section 44-371 R. R.S. 
p r ov i d e s t h a t an annui ty i s not exempt if it ha s be e n prev ious l y 
ass igned. 

The issue befo r e t he Cour t is not whe t her the c r editor will 
be succes s f u l in a t t e mp t s to ga r n i sh , attach or e xecute u pon the 
rail r o a d a nd ob tain t he fu nd s dire c t l y f r om t he r ai l roa d . Th e 
rail r o ad ma y h ave a ve ry val id defens e to a ny garni s hment or 
a t ta chme n t req ue s t . The i s s ue i s whe t her or not , a s be tween the 
Bank and t h e debtor , the funds r epre s e nt e d by t he se t t l e me n t 
a g r eeme nt are exemp t under Ne bras ka l a w a nd , the r e f o re , exempt 
under the Ba n kruptc y Co de . The e xemp t i o n dec i s i o n r e s ts upo n a 
de t e rmi na ti o n o f t he validity of t he a s s ignme n t . 

De bto r s uggests t hat an annu ity , by de f i n it ion, i s s i mp l y a 
right of t he d ebt o r t o r ece i ve s pe ci f ic month l y paymen t s. 
Acco r d i ng to t he debto r, he ha s no i n te r est in the pa yments until 
he r ece ives them. There f o r e, t he only thing t h a t t he deb t o r cou l d 
a s s ign , i f as sig nmen t were a u t ho r i zed, i s h i s ri gh t to receive t h e 
mo nth ly payme nt. According e o t he debtor, t he n s u c h a n a ssignment 
c o nst itu t es a c ontra ct t o t u r n over e a ch mon t h l y payme nt a s i t is 
paid to h i m a nd s uch a cont rac t wo u l d now be unen f o r c e a b l e by 
vir tue o f t he f i ling of the ha pter 7 ba nk r u p t c y. Debto r f urthe r 
argues t ha t unde r an a nn u i ty c o ntract the re i s no 11 f und" i n wh ' c h 
t he deb t or has r i ghts and w i ch c ould be a s signed o r the sub j e ct 
o f a n ass i gnment . See : the Mat t e r o f Young , 80 6 F . 2d 1 303 (5 th 
C' r. 19 8 6 ). 
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However, to accept the logic of the debtor's argument , the 
Court would have to intentionally overlook the lang uage o f the 
Nebraska Statu t e. It pr ovides that an annuity is exempt unless it 
has been assigned. (Emp asis added). This must mean that the 
Nebraska Legislature concluded t hat t e benef iciary of a n annuity 
cont ract had rights , ither to payment or to a und, and concluded 
tha t such beneficiary c ou ld assign t hose rights. This Court will 
not ignore the plain language of the Nebraska Statute. 

In addition, the debtor a gues that th monthly payments due 
the debtor represent prope r t y not in existen e o n the date t he 
bankruptcy petition was f i led a nd , therefore, such payments are 
not p roperty of the estate and, i f there was a prepetition 
security inte est granted in such rights, such security interest 
is cut of f by the provisions of Section 552(a ) of the ankruptcy 
Cod • Th is Court has previously found t hat the rights of the 
debtor unde r the terms of the settlement agreement with the 
railroad are property of the es t ate within them a ning of 11 
u .. c. § 541 . That conclusion was one of the results of the 
Me m : andum Opinion of May 21, 1986, and such dec i sion has not 
appealed by either party. That find ' ng also precl udes the 
applicat i on of the lien cutoff provisions of Section 552(a) and 
th is Court concludes , therefore, that if the creditor does have a 
per f ec t ed security i nterest in the annuity by virtue of the 
assignment, the security interest is not cut off by the filing of 
the bankruptcy petition. 

Next the debtor argu s that e ven if the Bank has a perfect ed 
security interest in the annuity , the debtor has a right to avoid 
that s curity in erest as preferential transfer since the 
perfecting documents were not filed pursuant to the Nebraska 
Uniform Code u til approximately one week before the bankrurtcy 
pet i tion was filed. Therefore, the debtor argues that p u r s uant to 
11 U.S.C. §522(h) the debtor may avoid such a transfer made within 
90 days of the date of the filing of the bankruptcy petition if 
the trustee could Da ve avoided such transfer and the trustee fails 
to do so. This issue was not urged to the Court during the trial 
and it is not an iss e be fore the Court at this time. It has been 
raised in the brief of the debtor, but no action to set aside a 
preferential transfer has been filed and the Court will limit this 
opinion to the issue actually presented and litigated. That i ssue 
i s whether or not debtor's rights in the annuity are exempt under 
the Nebraska Statutes or whether such exemption has been waived by 
a ssignment of such rights. i. 

The exact language of the Nebraska Statute at issue is: 

Section 44-371, Neb. Rev. Stat. , · 1984,: 
annuity contract, insurance proceeds and 
benefits; exempt from claims of creditors; 
exception. All proceeds, cash values, and 
benefits accruing under any a nnuity contract, 
• . : shall be exempt from attachment; 



garni s hme n t, or o t her lega l or equi tab le 
proces s, and f rom a l l cl aims o f cred itor s of 
the insured, a nd o f t he be nef i ci ary if r el a t e d 
to the insured by blood or marr i a ge, un less a 
written a ss ignment to t he cont ra ry has been 
ob ta ined by the claiman t . 

De btor made t wo express a ss i gnment s of the c o n tract , one on 
Ma y 20 , 1 98 3, ( Exh ibit 32) and the othe r on March 14, 1984, 
(Exh ibi t 56). 

The appl i cable l anguage of the a ssi gnme n t is the f o llowing: 

" Th i s Ass i gnment is made as secur ity fo r 
the payment o f a ny and all past, pre s e nt and 
futu re i nde btednes s o f eve y k i nd and nature 
owed and/ o r owing by Assignor t o Ass ignee tha t 
is pas t due, c urrently d ue or which he r e afte r 
become s due , and Ass ignee he r e by agrees t ha t, 
whe n al l of afo resaid indebtednes s owed or 
owing by Assignor to As s ignee sha ll be full y 
pa id, it wi ll , a t t he r equest of As sig nor, 
rea s s i gn al l mon ies c ove red by th i s Assi gnment 
to Assi g nor. Un t i l such reques t and re
ass i g nment i s made , thi s Assi g nme n t s hall be 
i rrevocabl e a nd this As si gnment s hall be 
security f o r a ny indebtednes s a c cru i ng in t he 
f u t ure. Even t hough a period shall i n te r vene 
whe n t he re is no i ndebtedness e xis t ing f rom 
t he Assignor to Assignee." 

Further, the docume nt states : 

"Instr ument is i n full fo rce a nd ef fect, that 
In s t rume nt creates vali d and e xisti ng 
obl iga tions owed to As s ignor, t h a t As s i g no r 
has not here t o fore ass igned (ab s olute l y or fo r 
securi t y), pledged, encumbered or othe r wi se 
hypothecated a ny o f hi s r i ghts, title o r 
i nterest in t he Ins trument , tha t Assignor is 
not i n de f au l t in connec tion wi th the 
Inst r ument, that t here are no offsets or 
cla i ms a gainst Ass igno r' s right , ti t l e , or 
i nterest i n the Inst r ument ." 

Th is Cour t concludes as a ma tter of law tha t t he deb to r by 
executing the document di d assign to t he Bank al l of h is r i ghts in 
t he s e t t lement paymen ts , t he "annu ity" . The Bank fi l ed t he 
assignment doc ument wi th t he approp r i a t e coun ty and stat e off ices 
as a sec uri ty agre emen t and f inanci ng state men t . De btor urge s t he 
Court to fin d t ha t t he doc ume nt does no t sati sf y the req uir me n t s 
o f the Nebraska Un if o rm Commerc i a l Cod e f or a fi nan c ing statemen t 
o r a secu r i ty agre e men t . This Cour t declines to a dopt t he 
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argument of the debtor and does f ind t hat the document satisfies 
the requ i remen t s of S c tion 9-203 of the Nebraska Uniform 
Comm rcia l Code tha t it i s a secur i ty agreement becaus e it does 
grant an interest i n personal property to the Bank, it is in 
writing, it contains t h e d e btor's signature a nd a description of 
the collateral . In addit ion, it meets the requ i rements of a 
f i nanc i ng statement u nd e r Section 9-402 of the Nebraska Uniform 
Commercial Code and t hat i t gives the name o f the debtor, the name 
of the secured party, t he a ddress of the secured party and a 
descr iption of the collate r al. It does no t give the address of 
the debtor, bu t this Court f i nds that such an omission is not 
seriously misleading. Theref ore, the as s ignment has been proper l y 
perfected as a security interest . 

r he above comments concerning the perfection of the 
assignment as a security interest are included in this opinion 
only because the issue has been raised by t e parties. This Court 
does not fe e l t hat the Uniform Commerc ia l Code filing or 
perfection is even necessary for the Court to determine the issue 
of the exempt sta us of the annuity. 

Finally, the debtor argues that because of the specif i c 
l a nguage i n the se t lement agreement between the debtor and the 
~ail road prohibiting the debto r from assigning h i s rights unde r 
che agreement, the assignment is not enforceable by the Bank 
unless the railroad agrees to the assignment. Since there is no 
evidence before the Court that the railroad has agreed to the 
assignment , the debtor argues th t the assignment is not valid, is 
not en force ble and urges the Court t o conclude the it is, 
t herefore, not an "ass i gnment., under the Nebraska Statute which 
would remove the annuity from t he exempt status. The debt or cites 
t he Nebraska Supreme Court case of First National Bank of Wayne 
vs. Gross Real Es ate Co., 162 Neb. 343, 75 N.W.2d 704 (1 9 56). 
However, this court doe s not feel that the First National Bank of 
Wayne case is applicable t o the facts of this case. In Wayne, the 
Court cons ide r ed the question of whether an assignee of a portion 
of an amount due under a contract could enforce a claim against 
the debtor without debtor's acceptance of said assignment . The 
Supreme Cour t of Nebraska held: 

"That t he debtor has a right to stand 
upon t he contract with his c r editor and pay 
the debt as a whole; t hat a creditor should 
not be allowed to divide an obligation due him 
into f ragment s and assign them to a number or 
persons, thereby subjecting his debtor to the 
annoyance of more t han one claim; and that a 
debtor may not be put to the possibility of 
de f ending seve al lawsuits growing out of a 
s ingle debt to a creditor." 



In this case Mr. Lowe may be correct tha t t he Bank wi ll b e 
unab le t o e n f o rce t he a s s ignmen t d ir ctl y a gai nst t he r a i l roa d. 
The railro a d ha s no t con se nted t o the ass i gnme nt and ha s e n t er d 
in to a wr i tten s e ttl e me nt whi ch prohibi t s a s si g nment by t h e 
debtor . Howe ver, as sta t e d e ar l ier, c o llect i on i s no t t he issue. 
The i s s ue is whe t her o r no t the debto r has a s s i gned h i s interes t 
in an a nnu i ty wh ich remove s t he a nnui t y f rom an exemp t s tat us 
under t he Nebra ska Statutes. 

Th is deb t or volunta r il y trans fe rred h is intere s t in the 
s ett leme nt with the railroad i n c ons ide ra t i on o f a r e ceipt of new 
money f rom the Ba nk . He transfer red suc h i n t erest o n more than 
one o c casio n a nd received monetary considera tion fo r s uch 
t r ansfer. He now claims tha t t he tran s f e r was v o i d and t hat e ve n 
thoug h h e bo rrowed the money in good fa i t h and with t he i n tent to 
pa y i t ba ck a nd a s signed h i s i n ter es t in t h e se t t lement a greement 
in good f ai t h , t he Bank s hou ld not b e p e rmi t ted to epend upon 
such assignme nt and he shou l d be permitted t o treat t he s e ttl e me n t 
a s an annui ty wh ich is exempt from ga r nishme n t or attac hmen t by 
t he Bank. 

Th i s Cour t conclud es tha t as b e twee n t his debtor a nd this 
c red i t or t h e assignmen t is a valid transfe r of t h e debtor's 
i n t ere s t i n all aspects o f t h e s e ttlement agreement with the 
r a' lroad . This Court fur t her conc lude s , a s a ma tte r of l a w, t hat 
t he "Assignment " e x ecu ted b y the debto r is an a s s ignment whi ch 
remo ves the as s et from e xempt status und e r the Nebra ska Statute . 

Th is Court makes no r uling concerning the e nforceab il ity of 
t he te r ms of t he as si g nme n t agai ns t t he ra ilroad. The judgment of 
t he Court i s tha~ t h e p roce e ds of t he s e t t l ement wi th t he ra i l road 
a r e no t exempt under Ne b ra ska law and tha t the Ba nk has a v a l i d 
i n te re s t i n suc h proce eds. 

Since this issue has been the s ubject of l i t iga tion fr om 
short l y a f ter t he date of t he bank r up t cy fi l i ng unt il t hi s date, 
the d ebto r had a right t o r e c e i ve and u se t he p roce eds of t h e 
set tlement agre e ment unti l this f i na l opinion o n t h ei r e xemp t 
sta t us wa s is sue d . However, p roceeds of the se t t l e me n t agree ment 
rece i v e d f rom the d a te o f th i s opi nio n f orwa rd a r e not ex emp t . 

Sepa rate Journa l En t r y s hall i ssue. 

DATED: May 18, 19 8 7. 

BY THE COURT : 

Cop i es to: 
~. T. Reddish , Attorney , P . O. Box 82 7 , Alliance, NE 6 9 30 1 
Dav i d C. Nu t tleman, At torney , Box 340, Ger i ng, NE 6 934 1- 03 40 
Mark And ersen , At t or ne y , P .O. Dra we r E, Al l ia nce, NE 6930 1 


