I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF NEBRASKA

| N THE MATTER OF: )
)
ALFRED TURCO, ) CASE NO. BK98-81521
) A98- 8064
DEBTOR( S) . )
) CH 7
ALFRED TURCO, )
Plaintiff(s), )
VS. )
)
LYNN TURCO, )
)
Def endant (s). )

VEMORANDUM

Hearing was held on July 14, 1999, on the Adversary
Conpl ai nt. Appearances: Gary Snolen for the plaintiff and
Donal d Roberts for the defendant. This menorandum cont ai ns
findings of fact and concl usions of |aw required by Fed.
Bankr. R 7052 and Fed. R Civ. P. 52. This is a core
proceedi ng as defined by 28 U.S.C. 8 157(b)(2)(I).

Backagr ound

The debtor/plaintiff and his former spouse, the
def endant, were divorced by a Decree of Dissolution entered in
the District Court of Sarpy County, Nebraska, in March of
1998. The Decree of Dissolution, in addition to determ ning
child custody and support, divided the property and the debts
bet ween the parties. As part of the property division, the
court provided that Ms. Turco was awarded the famly
resi dence subject to any outstanding nortgage and granted a
lien against the residence to M. Turco in the sum of
$14,000.00. The lien beconmes due and payable on the earliest
occurrence of the petitioner’s remarriage, the sale of the
resi dence, or the youngest child reaching |egal age. Interest
does not accrue until the principal is due.

Wth regard to debts, paragraph 9 of the Decree specifies
that each party shall pay 50% of the |listed debts and hold the
ot her party harm ess. The total ampunt of the debts is
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approxi mately $50, 000. 00, with each party to pay approxi mately
$25, 000. 00 wort h.

Wthin two nmonths of the filing of the Decree of
Di ssolution, M. Turco filed this Chapter 7 bankruptcy case.
He has brought this adversary proceedi ng requesting the court
determ ne that his obligation under the property division is
di schar geabl e.

Decision
The obligations of the debtor to pay 50% of the famly
debts in the approxi mate amount of $25,000.00, as specifically
defined in paragraph 9 of the Decree of Dissolution of
Marri age, i s nondi schargeabl e.

Di scussi on

The Bankruptcy Code at 11 U.S.C. 8§ 523(a)(15) provides
t hat obligations, such as those which are the subject of this
adversary proceeding, shall not be discharged unl ess either

t he debtor does not have the ability to pay such
debt frominconme or property of the debtor not
reasonably necessary to be expended for the

mai nt enance or support of the debtor or a
dependent of the debtor or, . . .if discharging
such debt would result in a benefit to the
debt or that outwei ghs the detrinental
consequences to a spouse, fornmer spouse or child
of the debtor.

11 U.S.C. 8§ 523(a)(15)(A) and (B).

Al t hough it is not necessary to reach both prongs of the
test if the court determ nes that the debtor is able to make
the paynments, in this case both prongs of the test will be
di scussed and rul ed upon.

A. Ability to Pay 11 U.S.C. 8§ 523(a)(15)(A)

First, the debtor does have the ability to pay such debt
fromhis income. At trial, it became clear that, although
Exhi bit 1 showed that the debtor received a base sal ary of
$1, 500. 00 per nonth, he actually receives a base salary, as of
this date, of $1,625.00 per nonth equating to a $125.00 per
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nonth i ncrease. The evidence shows that the debtor receives
conmm ssion inconme in addition to his base salary and that the
conm ssion inconme fluctuates throughout the year. However,
his income has been consistent over the | ast several years.
Additionally, as of the first of August, 1999, the debtor’'s
child support obligation is reduced from $500. 00 per nonth to
$400. 00 per nonth because one of the children has reached the
age of mpjority.

The Decree of Dissolution requires that he provide health
i nsurance for his children. He has purchased a separate
heal th i nsurance policy and pays a prem um of approxi mately
$24.00 per nonth for the required health insurance coverage.
However, Ms. Turco, through her enploynent, has full health
coverage for the children. The parties could easily stipulate
to a nodification of his Decree obligations with regard to
health insurance. Wth such a stipulation, his obligation
woul d be reduced by $24.00 per nonth, translating into an
addi ti onal $24.00 per nonth net incone to him

For the tax year 1998, M. Turco was eligible for a
refund of $795.00. This nmeans that his enployer has over
wi t hhel d approxi mately $800.00 per year which is actually
avai l abl e as net income, which neans his net nonthly incone is
i ncreased by approxi mately $66. 00.

Finally, his child support obligation is deducted from
hi s paycheck. He gets paid biweekly and half of the nonthly
child support obligation is deducted from each check. Because
he gets paid every two weeks, he receives twenty-six paychecks
in a year. The child support obligation is only deducted from
twenty-four paychecks and, therefore, he has an additional
$200. 00 of net cash available to himin the |ast two checks,
for a total of $400.00, or $33.00 per nmonth on an annuali zed
basi s.

Addi ng together the additional $125.00 per nonth from his
base pay, the $66.00 per nonth fromthe over w thheld incone
t axes, the $100.00 per nonth net he will now receive because
of the reduction in his child support, the additional $400.00
he has avail able fromthe two checks that are not needed for
his child support obligation, and then adding to that the
$24. 00 per nonth he now pays for health insurance, which is
unnecessary, it appears that he has approximately $348.00 a
nmont h avail able to apply on the property division obligations.
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In addition to the inconme situation, a significant
portion of M. Turco' s share of the debt may be paid by the
trustee through liquidation of M. Turco' s lien on the
resi dence and ot her bankruptcy estate property.

Al t hough it may take many years for M. Turco to pay off
his Di ssolution of Marriage Decree obligation, it can be done
by applying all of the net income referred to above,
negotiating with certain creditors, and conprom sing certain
obligations, etc. Therefore, his obligation is not
di schar geabl e.

B. Benefit to Debtor vs. Detrinent to
For ner Spouse. 11 U.S.C. § 523(a)(15)(B)

Even if the evidence referred to above did not show that
M. Turco was able to nmake full paynent of the obligation, the
second prong of 11 U S.C. 8 523(a)(15) provides that the debt
shal | not be discharged unless discharging it would result in
a benefit to the debtor that outweighs the detrinmental
consequences to his fornmer spouse. In this case, the benefit
to the debtor is that he would have approxi mately $348.00 per
nmont h avail able to spend on what he felt was appropriate, and
woul d not have to worry about collection efforts. The
detrinmental consequences to his fornmer spouse significantly
out wei ghs such a benefit.

Ms. Turco is not in bankruptcy and does not desire to
file bankruptcy. She holds two jobs to support herself and
the children. She has already been sued by one or nore
creditors and has entered into agreenents with others
regardi ng the debt obligations. [If M. Turco takes
responsibility for his portion of the debt obligations, Ms.
Turco believes that she can refinance her home, with the
current equity, even subject to his lien, and pay all or a
goodly portion of her share of the Dissolution of Marriage
Decree obligation. However, if M. Turco is allowed to
di scharge his share of the Dissolution of Marri age Decree
obligation, she will be solely liable for the debt, wll not
be able to refinance her hone and will not be able to make her
requi red paynents. She will then either be subject to
j udgnment s, garnishments and executi on proceedi ngs, perhaps
| osing her honme and/or her vehicle, or she will be required to
file for bankruptcy protection. Her options are limted and
not appealing to her.

The benefit to M. Turco of discharging the debts is
significantly outweighed by the detriment to Ms. Turco if



-5-

such debts are discharged. Therefore, the obligation inposed
upon M. Turco by the Decree of Dissolution of Marriage is
nondi schar geabl e.

Separate journal entry to be fil ed.
Dat ed: August 4, 1999
BY THE COURT:

[s/ Tinmpthy J. Mahoney

Chi ef Judge

Copi es faxed by the Court to:
15 ROBERTS, DONALD

Copies mailed by the Court to:
Gary Smol en, 1904 Farnam St., Suite 702, Omha, NE

68102
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not listed above) if required by rule or statute.
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Before a United States Bankruptcy Judge for the District of
Nebraska regardi ng Adversary Conpl aint.

APPEARANCES

Gary Snol en, Attorney for plaintiff/debtor
Donal d Roberts, Attorney for defendant

| T I S ORDERED:

The debtor’s obligations inposed by the Decree of
Di ssol ution of Marriage are nondi schargeable. See Order
entered this date.

BY THE COURT:

/[s/Tinmpthy J. Mahoney

Chi ef Judge

Copi es faxed by the Court to:
15 ROBERTS, DONALD

Copies mailed by the Court to:
Gary Snol en, 1904 Farnam St., Suite 702, Omaha, NE
68102
United States Trustee

Movant (*) is responsible for giving notice of this journal entry to all other
parties (that are not |listed above) if required by rule or statute.



